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in the parent application also applies to the divisional application, provided that the parent application’s
priority claim has not been lost or withdrawn by the date the divisional application is filed; it is not
necessary to claim it formally a second time.
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copy and a translation of the previous application, if applicable (see A VII, 3.3), have been filed in
respect of the parent application before the divisional application is filed, it is not necessary to file the
priority document and any translation again in respect of the divisional application.
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Abstract

The Grace Period Exceptions on the Divisional Applications

- Focused on the Supreme Court’s 2020Hu11479 Decision -
Lee, Joo-Hwan

If inventors disclose inventions “with their will,” or inventions are disclosed “against
their will,” the inventors cannot obtain a patent right for the inventions. The reason is that
the inventions have already become public domain. However, it is too harsh for the
inventors if they cannot “always’ obtain patent rights. Accordingly, the Patent Act allows
inventors to overcome the reason for rejection of lack of novelty under 'certain conditions’
even if they file an application for a patent after disclosing the inventions. This is referred
to as the “grace period exceptions’. According to the Republic of Korea's Patent Act, if
inventors file an application for a patent ‘within 12 months’ from the date of disclosure of
inventions, describes the purpose of claiming grace period exceptions in the patent
application, and submit the documentary evidence of claiming grace period exceptions
within ‘30 days” from the date of filing the patent, the inventions is regarded as unknown.
In the 2020Hul11479 decision, the Supreme Court had decided based on the provisions,
words, and purpose of the grace period exceptions and the divisional applications, even if
the applicant did not claim for grace period exceptions while filing the original patent
application, if the claim was made in compliance with the due procedure, and the original
application was filed within 12 months from the date of publication of the inventions, the
effect of the grace period exceptions could be recognized. The 2020Hu11479 decision is
significant in that the Supreme Court interpreted the grace period exceptions in a way that
can effectively protect the applicant’s rights as inventors. It can provide a ’strong
motivation’ for inventors to create another invention. The Supreme Court’s policy in the
2020Hu11479 decision is a ‘good policy’ that can contribute to the industrial developments
of the Republic of Korea.
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