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46) The Panel on Takeovers and Mergers, The City Code on Takeovers and Mergers, 13th ed., 5 July 2021.
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Abstract

Legal Tasks of Protecting Shareholders Under Merger and
Acquisition Transactions of Listed Companies

- Mainly Focusing on the Regulation of Mandatory Takeover Bids -

Kim, Soon-Suk

The stock transfer method for M&A transactions which enables controlling shareholder to
monopoly control premium through over-the-counter transactions accounts for the highest
proportion of M&A transactions of listed companies in Korea and surpasses mergers or
business transfers. In the case of M&A through this stock transfer method, the problem of
protecting minority shareholders of the target company has not been solved, and this article
deals with legal issues surrounding the introduction of the mandatory takeover bids system
to Korea, which is being discussed as part of the protection of minority shareholders.

As a requirement for invoking mandatory takeover bids, it is reasonable to raise the
requirement of purchasing 25% of the total number of issued shares proposed by the
Financial Services Commission of Korea in 2022 to purchasing 30%. In the case of listed
companies, the average shareholding ratio of the largest shareholder is high enough to
reach 41.2%, and the 30% standard is the most widely adopted in European countries, so
it would be appropriate in terms of global standards.

For the number of stocks purchased under mandatory takeover bids, a partial purchase
system shall be adopted to alleviate the effect of suppressing M&A, but it needs to provide
minority shareholders actual selling opportunities. To this end, if more than 30% of the
total number of issued shares is acquired, it will be necessary to impose the acquirer the
obligation of mandatory takeover bids and to purchase an additional 35% of the remaining
70% shares, allowing at least an half of the opportunity for minority shareholders to sell.

As for the price of mandatory takeover bids, it is reasonable to take a post-regulation

method and to set above the highest transaction price during one year before submitting
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mandatory takeover bids report. Since the main purpose of mandatory takeover bids is to
guarantee the shareholders of the target company an opportunity to exit, the acquisition
should include both off-the-shelf transactions and acquisitions by allocation to third parties.

It would not be necessary to introduce provisions requiring neutrality of the target
company’s board of directors and provisions that breakthrough defense measures against
M&A in Korea, considering that it is the discretion of member states and rarely adopted in
the EU.

This thesis suggests to introduce provisions for the freezeout of minority shareholders in
Korea after mandatory takeover bids. On the condition that protective measures for
minority shareholders should be taken in advance, it is desirable that if more than 90% of
voting rights are acquired, the acquirer can claim minority shareholders to sell remaining
stocks at the mandatory tender price within three months of the end of the time allowed
for acceptance of the bid, and minority shareholders can also claim the acquirer to purchase

from them.

Key Words : Takeover Bids(Tender Offer), Mandatory Takeover Bids, Listed Companies,
Mergers and Mergers, Mergers, Business Transfer, Stock Transfer, Neutral

Obligation of Board of Directors, Breakthrough Provisions



