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Abstract

The Creditor Subrogation Rights in Insurance Litigation
- Subject Case: Supreme Court en banc Decision 2019Da229202 -

Lim, Soo-Min

In recent years, it is notable that the Korean Supreme Court has made many decisions
regarding ‘the necessity of preservation’ as a requirement for exercising creditor
subrogation rights. Through these series of rulings, the Supreme Court has advanced one
step from the previous position, which interpreted the necessity of preservation as the
debtor’s insolvency when the creditor’s own claim is monetary. Now, the Supreme Court
acknowledges the necessity of preservation based on the close relationship between the
creditor’s claim and the subrogated right. However, it does not abolish the debtor’s
insolvency requirement. The judgment mainly dealt with in this paper also remains
consistent with these recent trends.

However, the subject judgment is unique in that it relates to an issue that lies in the area
of intersecting the creditor subrogation system, the national health insurance system, and
the private health insurance(medical expense insurance) called the second health insurance.
The right to claim for return of unjust enrichment from insurance money, which is a
compensation claim, is closely related to the performance of insurance contracts, as the
Supreme Court recently explained in the enclave ruling, and thus corresponds to the claim
for performance. Since the occurrence of the creditor's claim originated from the
interpretation of the National Health Insurance Act, the cause of the creditor’s claim is
partially in common with that of the subrogated right. Therefore, based on the recent
Supreme Court’s jurisprudence of close relationship, even if the debtor (the third debtor’s
patient, the insured of the creditor) had his power, the creditor should have been allowed
to exercise the right of subrogation to the creditor. On this point, I agree with the
dissenting opinion of the Supreme Court.

Furthermore, given the recent development of precedents, the trend of revision of the
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French Civil Code, and the inconvenience of a collection order that requires the executive
titles, it is reasonable not to demand the debtor’s insolvency even in monetary claims.
Considering the multiplicity of insurance contracts, the collective nature of insurance, and
the purpose and function of the health insurance system, it is reasonable not to consider
the insolvency of the debtor as a requirement for exercising the creditor’s right of
subrogation in medical expense insurance lawsuits, at least as in the subject matter of the

judgment.

Key Words : Voluntary non-benefit Treatment Act, Triamcinolone Injection, Private Health
Insurance(Medical Expense Insurance), Creditor Subrogation Rights, Necessity

of Preservation, Debtor’s Insolvency






