rr
aul

&

7 m
#d ICRAE A+

)

>,
Wi
-
N
o)
fd

A7 A E 2020 39 BFA YY) QB BABe) LA ol 7
2 AR BH O ATHAS 25 oM, 20214 5ol W H BF AFDY
of o &3 AAAYE Slsje] NEYBRGRAL L AAF v gl o)A T B4
Adgsle] ATg 203 2 27 AMe FF WY 5 DA dF o] Foig
Qo] O FAE AHeEE Are HAY

AAAE A19=x A1 Shol| gt
% o

Wl A EL
2 5 gt 93 AGRAAE L Seueel B84, 837 4ol A Q8 AT
T 50 FHCETAN B AR 2T) 59 F5Ae DISET B BFA
o YARY FEYUE FHA AGA T 9 P a1 HFGY 54 o
B2 AFH A A 8 Y 257k SeIHo] AFsok s, RSolsh Ao
2 4UEE A9 9 AN S99 454 18t Basith YAl BFAHst Bol
9 YIRY AY FuE FAT YBAS o Esfok SBE BFAH the 48 nrh
£ HAH ool 23S T By Aol LFUE AR WA BebA, F
g

N
= ox

* =0 WA Slof obg}le] 2T st Wi o] wgd, KDI AlEd 2 AT,

SJUSIL ICRATE] o1 AT o] ASHUTE o] 29| WS} oFol i W22 el B
FU o 2 BA AU Aslol} ATAT I A%7I B FAYHS TR




O:

rx
4
0z

a1

Ab

IE
MU

r

7 E34 H955 (2021.7)

o
o

o

o ofl
o Hl
Lo
ot
>
)

[ bt

~

o o} g

do
Eg il

-z

ot

e

ot

OHT

>
>
2

Nood A R
s BNoo 5

ML

739 ?;Was; HPZSMOH
CP SFW M RLE FHANY
she o] weid % 9

P ER EUEP R SR

282 A9

7Nt oH

Ao gEszeay

H
el
=

Z o] E_,,}x%o]g].h o1&l A
aRHoe &§ ‘8} | fsiA= ¥ ddS skl A,

27 vlglo] g SRA o] QTR

»;: AN EES
FVA 9% 71506l U@ QeI RE
AA A QA )
Aeke] A E
nelt, ge
A% Ao] ohjet 27148 AAE §

L

L

]

Skls
Aoz
O
'T'T:

HAA AR 9 WEx] D ANDGE 7 Y
: ‘:‘“ﬁioi SAANY A3z ESRH]H AFTE AR
A et YW AULE ALDT oJ2H I A
PEGo] WHEEH= 54 Ao tiete] AN

3} 2l 715k

F43} o] AR sl F A
e =9lo] @AHoR
2Pyl B §

[kl
4

A

“

d|

Aar g
AR A=A o]
F8o] A3A A

=
=

Z

slo] W o3l T, Folrd ARG

39 FEA9, 9, Y, 0RA, 9 w4, 7}
AN A9Z ALY T, AATREE, B WAL,
.]

=2d 24 &

35 AEAA

2

’

l

—_,

<H
=0{7HH
- MI3RE EEE S A ST
A A A
1. QUEEED M3A 2
2. SEHeHY M19x Mg FHo| Qg
A
3. JIEt HBo| 2fet A
0. M3AF A& L0 Ciet HwHA
&

1. 8=

x>
2. EU
3. ¥=
4. F=
IV, &3x AN YEEHE UAHP 2
d4HEE
1. LEEE Y™l JE It M
2. &FX B FYI=ol Hof J|Hket
HYYA| =Lt
V. %on




LA AR|RO| Zofgh UTEEo| et SE g et 1F 153

I. S0{7HH

o)

202018 3E AU = A dAo] HHsAY 2Ase dEEE =FLE
EH?'TL AT-8HS Wrata A3s Faste] AlA FeAo] Ao | NS AE i
< T S7iE Sr A oatd ATtide dEETel i A= sk, A
H =7} A te G20 U e = K
gotRom, ATEA A Aol dojd JEEshe] AL =
A, BYA gfle EAste] daA e edede rhdsks H vk f?}E‘r ATAH, F
AN B =7 $ AEET 23l iR A B e A
et A4 Trgol 7hsd SEAR A% W9 At AABAHS
A 2 °‘7£"’*?} oidel= oy 7 FEE yehd o e, o] SelMe dEEd
e wAIAY Hxsh= AE TR A2 v Y EFA 9
HAYHAE T F e =% g7 A9x A1 T HE ARAE stois
ol Wst=E 3 oA A8l il ALk W2 s 2eidt
ol ‘A = Tl Fdhe 9= d43] H8HE sk ikl %@ﬂﬂ%%ﬁ% Z;‘—
Holup Wz 7k WAl AAshs ddS HZThe metA, A A L8 A7892
d Al Ee G5l T Ee A dRE side S8 A TFe S SEe /\Li H
Aok T TAALI} AAR AFER AR SoME FRHIA ARdAEe] 2 53
2 AFA7E Adgskes JF Fxo EAHS AHshks 3, FEIAE sk EFA Y
HEZ o}, Hx 5 AEEY BAYHAE FAT A S0l FAHA AT s AR S0l A]

o
o i
Rl
i)
gﬂ
£
rg
()
2 m[o
2L
fo
ot
ofl
ok
-
Sl
o
it

0

ins
FUEL'
g
oot

rlo
© ol
2

|

rJ

1) A, “EFA7E S 2R A9 w2, HyFE0)2020. 3. 2),
<https:/ /news.mt.co.kr/mtview.php?no=2020030212153480082>, (2021. 5. 2. HEHT)

2) AEFES AAEANG oldel BAl vkl Aolng BAMe Fa Bty S FEHEolA
A 73 =7 AR el S frdshe dejolng B SR wE MR elA @A) B Alus
A Ao} @l i AAZAE vhdehks 497 Bk A9F, see e dZEd A,
AWM AT, A147(2016), 325~326H.

3) W, A Ao AFES v, 2, WA 9 el Eetel B A7, rEAEAN AL
AT-EHHFHIA,(2020. 9), 2~6T.

4) =7 FE7 1 T ARl i A 2t SAlE ek 2007Lﬂ 8¢ AAHH WA A 5 AM9=22

S Adste] 4 #d ABAE, I el @S 8T 5 dES ST 2y ol Al g

RIojRs AT ¥ 33 #d Ao i sota= At Qltk

Hkey, AARIA, 1151172,

AR WE2 1L 2014 FEshr] = Jitk

7) AUFETY EF 2ANTF T TEE +589 o4 ud ol *P”XH B FEB N e 232019
333] HU3le| Aej&r]= 51, 114, 20%), 870 AYAA A 8l FxsFit=dF7EaA B Fdn
58 4 BE 7N Ak FEE E Aol o 74(2019Lq 22:@] Ha3]e] Ao&75 1), A58
WEH 9 AAFGAREA T 2 SLA FuidE B 57 ARdARe] Bt FEaelel i 212020
A48 9] Ae&71E 5~79, 10¥) 5

o U1
— =



154 MTIAEENAT S2 M95= (2021.7)

FAANALIE BFA] DL BIB9S APL A AYIA @ ZoZ 1B

o). i, R ARl WEE 89 QAT AN “AFA HolE T §

WA a0z SuE 9ol o] Foixl ZHol gl WL, HHFTY

2589 YUY AL “BFA] ABAA JBFAo] ojn] FAADENE WAf3t

T 9l A AFAUA HF BT A A S FUAe] e A9 B

8 2% HEHAL 9 ANEE BT YL AY3h] Hrks 2T L

ool QUETHAYe]) AL BAss =2 AHed Zoltk Te, B/ A A
A

=
2ol ©es] YEo Fofshs FAAGA HE EA7F ofblet GEAZlgE A
AEiA Apol A A FAPE e BE A=l 7714 #EAo] Ee A o= I

GF FANIe] FF B oplet Wb HoiE A )
29191517} 20019 59 B FAL AP Bizte] WFSRE YAl T A A}
AR E Slalo] DEYBIURAR S AT AE o8 S s Ao wald, @
PPy DY FEAIL U =
A1), FHANY AWNAOR HHOE A% HAF Fr1ze] 2 A% AHW 52

& o) S A A vIAE 3T

>
o
o
i)
o=
I
b
aw

do
WE,
2
=
&
N
=2
=
e
o
o
ox
tlo
tl\‘
fm
o
K
RS
]
i)
x
(03
tu
2
A
i
rlr
ins
bl
nft
o
2
=
rot
fol
o
Y
41 of

8) AU L3 2019. 3. 26. 2JF, A12019-0715.
9) AAALS 2021. 1. 5. 2]F, #2021-0015.

10) 2014358 2018'714] S AR D3] o] T ARdA g A3 4540 F RIZE 8l 3dol] o7k dEES
&l o 76%l ok Aoz SIS AL, “A2ol lojAe] HBe T AR
MR WA 17, BEAS(2019. 7. 18), <http:/ /www.fte.go.kr/ www/selectReportUserView.do?key=10&r
pttype=1&report_data no=8231>, (2021. 5. 2. HFT.)

11) ‘SAANA L3} T 25718 A A2 (FEE A17035), 2021. 5. 28, YEAHAE 2 Al

12) <, 3789, RIE F A2 AEEAE BER, My o021 5. 3),
<https:/ /news.mt.co.kr/mtview.php?no=2021050315355320271>, (2021. 6. 1. HFEHT)

13) 38AHY Aoz AN A9BoNA B A9Z AN ANt A A} Fhs FESAYG ST = wA
Wz 58 TESHA %Al 3 ool A9 EE 299 olske] MEFolge U MAES eI ;
o] oA ol thek AR 457 nibzgix| o] B AAe] FAolu A 2ot Hwdh 3
A= A Qv B Ao] Bhgsites Hale ts 282 2 o3, “7I2E Aol A 13
e H3 5 THANYE AMEt MEEA HA FE HES FAHLE”, Ty A95S
(2019), 176%.

14) 3AANNLE], “TAANE AHNAS AFNE A7 G, REAE(2020. 6. 11),
<http:/ /www. ftc.go.kr/www/selectReportUserView.do?key=10&rpttype=1&report_data_no=8582>,

(2021. 4. 2. HAFWE), ¥ W=AY 10%0AH 20% 744 AT 8=t 42 A olnh



x| IEjRlo| Bojeh QITEB| T SHANY FEYet T 15

W

o
b
re
-
o
o
re
-
o®
o
rir
4
Jﬁ
%

SURbe DS TA 53 TEA BEoR AT A
F2b kol w A FEA 7} %XH?E.% Az ﬂi TM onw £
FAH7} BRE ol 12 e
AN A9x 18 I A5 AESIIT o, A
gtk 71E APATE A FAL A9 AT AHE == A9 g
of et o] F5 olH WFAY} JAL Bolshs B9l AAFE B
BA e Zo® Bt o] FoNE ARAY AL BAADAY gAY 2
AR Ex00] 33 BAo] gloma PAA, YA AR 9 WEH | AFA YA
FEshe AR B9 A% 59 7Hsde BT =905 913 A2 Y3
& fd 9 ERE ol s B4 2S5 Fojua zﬂsﬂ A3} o] Fte] ?rxﬂzﬂ
A, FRANE A9x 18 Fool e FAANI U3 ok W 42 AR ) A%
7t Bejsts B AT 24 T PEEAN Ado|uz umw&fa H=, EUS| AR &
& wols] FATFL B0 2 THA R OE PP Suel ¥ AA
o} E3h7 #70] A Qo] AR o 3 SHW 9 34 45 competition
advocacy) ©.% B & Qi G| AREAA T e Wgo|th(l) =0)E ETjE WFA
o] e 7}%01 e qag JOﬂH 329 FA Lo AP, A ANFES 1
A3} Yo7t A, AL 2 Fol 7R WA £8f Tbed e A oR PEs)

AIV) WA AR FEUTA D AN olEol s

o::.
do
2
Mo
ol
o
ol

F]

o M
ol
on

=
offt 2 ¥

ot
Xl oo oy X

BT
kT

Zi
4
Nl
m i
;‘:

15) YRS T WINE AR FPIchie 7118 B5A e ¢ 344 neyelos
AL 93, FHe WAk BF BFAC] B A8E 4 dont Ao TAUAL AT 20w ANEAL
Q5 TAANET QAR Aolaik, o] T FAANY o B Wao] FAMEL 0 D)z

16) TZ1Z4 S5l tigk 3AANE A9z A [ A8 9 Aol Re| tislAlE dsl7t vred S A
FAAN LS 2 Hd] AR 5, A g o3 AAGES} 5 TAR Y FAL L
XHJ*HHﬂﬁ FAYAFEAUNH A9F) T BT FAZZE T AR TP o] A E Foz
?5(})]-5 = %iﬂ /H73<3_] x—l Tg 7Yoo} §_ o] :lo]]/\-] o] Prlfl_o_ HE h—_,]r,ﬁ/\l-_i A_LB‘]-’o‘]-X] 01—‘—1:]. .&gﬂ_
Aol tigk A W8-S the E—fﬁ Fx W, “BARANEY A FEHHY A AR,
A=, Aes53(2017), 78~83%.

17) 3AAUNALS = F52 BAL AGA 7 35Nl AAAGA o] AAHE 75 FAZ Aol 43 WA
T ARl st AAAIRM AAPE EER F AR fthe Y-S Hohe ASE BATh(TAHAN L
2014 1. 7. 272 A01443. o) ZA 39HNA 52 AR tis AT A7) AAE "FAAUE LAFAF
(A3, §HAL 2020, 387,

18) 218 Al U= ARIAL 21 )7 o] FolR AE st A T e A 48 T
FHOE BFE g ded £44 A e AAdAE 2 S glold A E d E9 TAHANE
A9z A Adto] ABATk AAE, AAA, 37~38H.

19) FAAHH A9= A1F $G “Y3IEF st = otk S TS 51 744 e, 53897t
Zcko] Bddl TEP o AR %}3 £ AR Bt & & o, vk W Al19= A1
o] 24 ol TZITH $HES HER AT Ut fllS Aol B 87t qink o] Asjl
WE 73§ A9 AE- 0= 7957 FEAAE A 18k Aol olald o Utk v, WAl 136%.



156 MTIMAEENT S2 M95= (2021.7)

. ®ISA Y&Eet 2ofde 2E STAHAHY A

PRI olF =71 FE71H, Wkt Fol EFshe FEAE GRolM JEZ
2 G@7HAS delz Aok delolth ol= B E T (hard cartel)20), ‘=T
(naked cartel) TC2 B2 G FA{E T FAAIGC] Artal A AT Q)%
of glojxe] Badt S5 AAA M HAshs JFHE FHoZE “AGA S0l
To8 AAYINA - FFA M & AR A9, AR ol FEoE dERA

= GEAAAY] AEe 2Aske g9, 58 AL FoAteR A & UES
AAEe] Teo A B freste 39, AdAE] o E A Y sF=Ee
AR o] T £ =TS Whrol 2l dEA 3F wiES AAske A9, dEA
oste]s ARAE 3508 Ball YEo B ARG el e A% Al JZTHAo

N
>
oy
2

1l

(3

st

rir
o,

3k
A
b

T A

54 5 %ﬂﬁ 840 ot FFe
= A BHo R AgE o] AR
& AU, g5 AIANE B AAE AP} o A A1)

A
A58 AR, AUATAE B 2 FEIF Fol) 53] 9By

4 3o

A

>
-1”‘ K

Eg

20) 1998'd OECD= 7HAfrA|, U2ES, AT, AETS A AAADA gojot s2391E AdFde=
T389 T OECD, Recommendation of the Council Concerning Effective Action against Hard Core Cartels:
C(98)35/Final., 1998, p. 2.

21) A5 XA, "SHTAN 0|23 AF(A2¥,, HEAL, 2017, 336W.

22) QEERhol AHsted Fort FaeiA AR A sfof shetl SA A % AAe] FAAZE
I g QR 5 A9 TAIH AALA {lo] MEA AEE EARte 2R AAARE S AT
(FAAUNYLI dlTt ABBE, FFH AAPIFE VI, 2015. 10. 3. /14 o= B Lol wel AAAS
el iAol HAEE A OMﬁ USHEES ANA P8-S AAshke Zolth Aes A7, FAA,
269~2709; ZAAHEE A ol s A EAS FAARE Brpt BEesithe dafe v 28
Fz AT, A 1‘4011 Fekehe AAEA o] e 7R AgEES a7t
Feol vigk IHE”, Tt ABLE(2016), ol 5F, “FHTAIM G HEAY DA ojule} A 7HA,
iz, Aesd r<115§(2014).

23) AU LS it A330E, 3(1).

24) AYp, FAREE, 3249

25) FAAH D3] 2003. 12. 16. 24 A2003-2103( 5“4%*6—/\} Ao 4 DA 8 A
AFLE FEAAE FF IS olE R 54 §

26) TAANALS) 2011. 6. 14. &2 A 2011-071%(Z§ z}Ewm Tl G¥ A}ﬁ) 37729193 2013.
1. 8. 92 AR013-006% (THFYD] T F9H ©@L7] 9 FE5717] TR ) S 5 AREdAME

5244

rlo



LA AZIRO| Hofer ATEEO| T ST EEY HEget 1FE 157

gAdo] o} @5t olgtel] ek A7} 4] Holths) YA HH FARE, YT

A 339 T AAFAES] olsHAE gol oA ZXETRY) 2019 FE] 20219744 FH 3
Wz RiZko] stal FAE AN A3 7L AR A

JEFE AlEoM T Pl Felg AAEH o] FE5E o2 YePRTE) F, dd A

Felgo] QFE|o] AAR ARIY ABlo] w%aL, HAEHAd ofF &

° A

o 3 AN, w3, B4}
7} QB SRS VHAE 1) AV} RE 5B 2ok ol e Agolet Bite
2 o} lafol WolaluA ke G e SEEUS BT f2l0] A AAARIA
2 @HA} Solsrk)

1 — [e} o H=2MAHd
gwola | sye | Sridl BE = o 2
nows | wy Solug

sazY | EuE | O | Nwzmuwm | osem 2w | 3mH o/ HARI0y
SE3¢ TULH 4 4 To| - E 382 o/Z H2021-001

oA | womzm | ) Seloela | BES olF H2020-174
HE3 ¢ TULH 4 " - 3% 92 H2020-100
HSE3¥ sE= ” y - 389 92 [ 2020-089
DE3Y = y y - 399 92 [ 2020-083
e ET : SelouE | BRSOl HIOI

ool gk AdAEe] A el 0% old= AFAIsHITE

27) Cartel Enforcement Subgruop 2 ICN Cartel Working Group, Anti-Cartel Enforcement Manual, 2007, p. 12,
OECD, Guidelines for Fighting Bid Rigging in Pubic Procurement, 2009, pp. 2~3., (hereinafter, ‘OECD(2009)).

28) FEA2 ‘A <&715st Hi(sustainable collusion) @] 4242 A 7+ Fhole} o|Po e wUHY3HH
73R 714, e A ol g AlFA2o] Basit) 53] A Q] AR AL PFol it
e Ao E AAske AL & AH R AsE e AR L BAS Ak AR 22 2
Zef3ct o8, “FEEe ROk B ) 2HE 9% OBCD A7, "'OECD 22 A=Y 3 449
43 B31A,(2011), 109.

29) &, “JEEL AAHY FAER A7, 'KDI dTE LA (2013), 294.

30) 3EAUNANLE] oAl TN SJAME Fxsto] tiEA ARFES AEsiath

31) FAAALS] 2012. 4. 30. 9E A 2012-058 (R & A=A} A2 FIAA): F ARAAE HIE9
AR 78S A% HaL 5 &7 AZelel AW E FEstolof sEe A eitels GEA 9Eo s
B frer7le Aol dATE lo] G2 B2 & dRE SeiE] d@AE viEshe T Fol7t ol oAtk

32) ZAAULLS] 2019. 12. 27. o)A A2019-3015, & A4 4~5HW, 139



5
st ool YAHAS 3 Esl=S 8t M Oiﬂ‘ro A 4z oAl 2Rl 5=
T BN AT TGk Y Solthk®) oMY U AT B U A
Aol glof vlg- FRIUAE o2& FAloIth OECDE &8 U 2lad das
Az 223y A AT 2ENA et 22 eSS AN, & 59, Y% pool &
s A% A FFA AR w5, 9= ARl tigk A3 713 g, AF A
AgelAl SAH R QM T2 ARUEE sk ‘FAH QREH ST A (certificate

of independent bid determination)’ ©ll AH3}=5 9+, 322 o )3t A3 x5
A A, A= dx24 BA Y Solth3

L. M3Xtof <lgh Aa=er AR L

QTP A YRl BT AR B ol A3} TSR 97
k. o Sof, ANGAZ Ho} 5, 17 WA U AU B ohle WFH% <)
ol AN WEA Bel 5 ole) 1A FHZ ek S Uk o FelAlE A
QAU BolB9) T BFA BolBNT FHOT PAPPL WA olAE
TARGH(EHRL) 012 3ol T EE FIB BFA YHAB0] FIHE YT A B
AN, =, WS B9 ASE BAZL Hlof Gk QRN 53] BATGo] A2
BAZH B A 9B BAAAE ve) el AREAY Bo] Quskslo] WEA S AT
7 AR 2 Rl AR 418 TEEY) BRItk delm 1 WS AeHow 2
& WA AAe] BE B 4 skl WEA YA OB $771%0) TR B
A57} BOITkY) B9, SR} 218 BF A 2T BEA JALe 4T BelAgiA
BT RS Yol BAFT glol WA AZglo] AT ABVE YA 5 low® o] 3}

o

o)

o o

33) ol&, HARIA, 119.

34) OECD(2009), supra, pp. 4~10.

35) &S A FOKSCHE, TR 5**&5%(%5#&%, 9L, 2015, 79H.

36) LM FElute} 2o a9] F5-<lo] A o] HA A 4let 37|R S8 ALE |71 Hahit
QALK TN 7 ol FA A= 73971 Bt Wi, AR, 300, 2006\ Y& =2t U AZEIA
A= oF 0%l ol2= E2EA A ARF0] B $ E2gA 5 ]| o= of 457e] ANl
< W& Adrk= 10709l FAdste] dZgedel Bl Ao= °LE411 At o], AAEILA, 8.

37) MIAHET, “AHROMEBEGATE & Z OB ALEREE] S B EEOBATIRIIC DT, TRBRITIRER S

BARE, 604 245, 2014, 48H.
38) Peter Trepte, Regulating Procurement, Oxford University Press, 2004, p.77.



LA XIR0| Zofgh TS| et SE e Edet 1F 159

AN U BRE TS B 81 T TPl A YR A B3 ol
g AN, FEUAE A o]e] Huz)
b AR BIB9S S At B

oha0) ABYG s@%%&ih 4% 4 473 5 AT v Bl T AFAY S04
A%, e ARl mHe) A B3 AP
FF SUHTE AANN WA F 25 B, %_Hz—ii %%ﬁ%ﬂ e WAHoR
= R(EOE, =0 sw))she

+ WA YEelo] AFEYel

BolslE 43 AR AT, 59 Aedl e 1E8A, Fe B 5 S50l 17

o]ﬂ b
£
N
b
N

o o
i
Q.
g

bt okn

=

oh BYoAASIRE L wRol U

Sl A wheh ol WREA Y YHTFASIE ofe) 7HA P
of ZolHE WA D WEAee) Bt =o)E AW Bt B
Bl BH) A9E AT Fo TE AYAZ ol F YH=% @ fsﬂ%’ﬂ Sl
Slol ekl AUl o} PAL Sl e DelRth WS Tha B, THAUIAS
A QARSI gl A} BeE Fsl] Avng b gk

FIEFEENPA Tl B B U] AR R FEAS (o], mERe} A
A)lH FRARIAIE B A9 A1 FHS 2 A8HG0E F AN 347
9108l mERemeol} Akt 37) S2hAb] Tistel WEARE AHR )RRl
¥ RESH AE UM BT F BNE T A0E ALF T TE AYAZ Hol
Y 2EANE TS @ B9 wy AERY § 3T B2AS S, rBe
Yz wE AF 5 Bl BUS AESAY 2 PUE W Aol T+ 9
oha BEstel 4 AR ALY TR A EHNE TR ARG o] F nETe
Zobe] FuE YAeIME BESZetaelol Yo Bt BH A% A1F T 2 go] 1Y

ol ¥

Hﬂ

<

%m

o
L
0y o,
fob oo NN

fr o = g2

O

39) Peter Trepte, id, pp. 84~85.

40) MAMFLF, AiBEmsC, 57H., 58H.

41) ¥, QR M| FAATR] A, TFEPHAT, A4 2§(2020), 118~1197.

42) Y, FAARTA, 1139, ohl & AT RuA L JEHFE B3 goRt A Ao dRedt
Ho, 2%, A HAsh T 29re BASA ok B *HﬂlHR gl ok

43) 3 91L3] 2008. 5. 2. 2|4 A|2008-137%.



160 MTIMAEENAT S2 M95= (2021.7)

HATh) o]= tiH ol SFAFH AT T8 34 S2lE] el Fodsr|E AR 9
oM mEZetE|ol}t F% 34k9] oAt Aol JES HHTRE EA7) gtk Bekrhas)
e o A8s FAY 7= “HEETY W AR B NH A9, 3d HEXYY
AA, o] z&o] NAFEHEI} AT FHEE 5 A9H P AV HER T o
A3 AT Doyt Y Aol HFo] B Y A9F A Foe thE AYAR 5
e EUIE SE WA B9 EE old Za B9E e, OE A
Ae] By gl WxYole 2HA erk T k)

87 mlEAd =tz <82k DAt HEet S5 3o vEA a2
&9 ARd(ols), WlzsE]of A8 e] A EFATE 2Tl %04
o BAANYSE WxTTol) DS S B AT B
2 3 P9= I3 wAYoyYE By AREE 2 AT B E stgTh O)
N3] AL FHasGie 2712 “izsgopt dEAEddAl AT dS AAT F
47} oS EAE Besh A 3 AMA AR olsiFol Az Aol BEshe

4, z3elolrl WA WA QEAEIA 2 AL AFH o mAR AAH flol
;ﬂd %i% ;H"& 50-11;]_50

A3Ake] YA Aol o oMo W ek Aol AR Al HA B DA
22} A AR EA] HeEFEA g AATA T 270 4F B 3 ARk R 3539
ARl S Aot B Al mERekme]or Adw} =T o} A g

N

Nlo rsﬂ

44) A5 2008, 12. 24. K31 2008714854 A, i AhE 3 34k TS 9 REZe Il
ol o2 FEH] YAt AAe| ¢ nEZekae]opet T3 3 } xﬂlxq SUAZ AP 5
A=A Aol HAom MY o] FASAIL & ARl thgk oﬁ e Al EESY AHRE 712 ATh(A
S5 HY 2009. 9. 10. AL 200815277 T2, o 2009. 12. 24. A3 200%18509 )

45) RE=ZetFEo} oA 37l T F o= Fuo] YHES W iia}?x“/IOM oojoll= Atel7} gloBmg
54 T8 9ES WS & AAF fllo] flof ol RS e Faol fitke el A|Er=
SRtk ok o3 A9ElE wARIE QA T AR E 5 s AR Fsk] BRSIR sk
Aol uigA g e BE =29 Ao rke Adfe the fﬁdg Hzx HsA, “SHA B
AN B HE A9x FH TEAAAR st 7 o] & k=T §Ho| ofnjet 522 F-F 9l
e AE, rA@F Ao, 5 4235(2012), 4237,

46) WS AoH YHA L] TAV} E 7 Sl BAMTr) Hste] “AA3] s, A gatefof shul, AH
egelAl E2lg ko2 AUAA g siMstAL 15 siMaiAE e AW AR FA 58 e
A EH Aol Aoz wiAEE AL ofElsiels L siAo] £lo] Tden]E BlojuAs T =
QS A BT (THEY 2008, 2. 28. A1 2007713791, 13807 22, thEY 2016. 9. 30. A1 3L 201555391
4. %)

47) o€l 2009. 5. 14. A3 20091556 THE.

48) FAANALS] 2017. 10. 13. A A2017-3173.

49) 3789 B wAtel tig 272 d=sejopt 39 S A% AvIEE 9A AL A, 3 WS
2RSSt QeAEolAl AFARE 247 A, 39 8 AR HHE AR B A S
ST o] oA (A2017-3175), 31~32%.

50) i 2019. 3. 14. 431 2018559670 2.




LA UZIRO| Zofer ATETO| OiE S Y Haget 1F 161

Aol BT A3 sPgatgdol Betel Fid e ARIARET PR HEdE 9
Aoke HA AABA e AAAED) T8 ARIAEA B4H s e ) I
2 sl EulE] dERe] wARYS fledle FwAt AgAFEo]
ol Fold 7S & F jlvke olf=25) AR wA Sk uAk AR 3L

ol Qs 12y, B AL éﬁﬂﬂ UZ FoAAdA 22 44
BA A Lot 9f7E opBRE o] FollA] TR YRR} FAPL o= 2bol7t Arkes A

Ado W2 LA}BH e ol Eohs A9lE st
AR Fhiste] sf43he)
AoJsto) AY3=F she S onjain, e Y

A Aol e WEstetAl 9oL S el = A oItk AR 2 A A 3 v

51) SAANLS] 2016. 2. 15. 2A A2016-0503.

52) 770 8t vl AA 2 9 FGAA 3 TR AR FAANALE = AA BA) tig a1 glo]
ol 29| e} Ftl sidErta Adsitt. Fasldlbe S A8 o] dthe frAshaA T A=
A T o] WAL Aoj= o Fske A7t 2 5 ol FHE Al AAAIAT obd

BFolls Gl FoAd = Sle AoE WASATE (AT 2009. 10. 7. AL 2009572483 FA)

53) kol o)A M (A12016-050%), 39, 12~139.

54) wARY97E g o] Wals freshetl frdshAl A8 aE flovk AR wARESITE FEE A skl
H Z2AA 210 A&k W fiyto] AP A0 E & 5 Qlvhs Yol Atk A, “FAA
A9x A1F Feke] -8 el that 127, "Ysh=al, xﬂ72:@(2021), 3469,

55) A&l HY 2016. 9. 29. A1 2016738909 ¥4, i< 2017. 9. 12. AL 2016755551 #A,;
38 HH A19= A1F —?—4.9] T2 A7 B Budk 25896 Hojsk= /\].m;qﬂ_uq =
1 sl Fofshe ZE ARIAY 8e flvar BAEIIT

56) “5eket TEAE Telo) AH U BAASIA AU HPE TEAAE oA @ B9 E G
AR} obd Sl RolA o] BAASAA AREE Aolehe Ashe The BHL B WL, AAEE,

10272,

57) HAsAl, AAEE, 1149,

58) W A1z AL “ElS wAkste] 2 E sl 3 A HE AR Ao $UF Fog AT
AR, Fde IS 2 Bl glo] “HuARRE stelg WHE AofsiAl st 11 & WA
g ool Ayt wARke] WA ol s Eetal FuAAE M-S sH9skA] ofysiAY I wAkAte]
3 A7} wAabRke] wALEYS ol oJste] X1 Ao' HI] o gl olE AR AT
STk v ARkl W3 Aoz} wAbake] mARYflell ofste] A1 ZAARIAE, wAAeh v wAkke] BA, wAk ¢l
o e 0 AE, AL Bl ol=A | 28, wArke] sARBS) GiTteks SaAlh Hae A E
o= gole = ZH S Ak AR 23R o 7 a3t ALY AAA AHE AR o7 Fokshe W o)
ofsfofof fm"ﬁ JJrAlﬁPE}(rH‘ﬁ"J 2013. 9. 12. A1 201252744 2.



162 MTIAKEENT S3 M95= (2021.7)

SAE ElQl ol g3te] HE WATH: BolA 2o P2 WAT 7]
o)A Afol7} Sla), FH(PEM) TR Felo] FHoleks A d
2 Aelol) that QA A Holrl Acke) WEH TAT D) Aol oA} Fa

rEFJ

A 9E AR 2HUTHE QU AR AW WAS PESHE WA P E b
The) FHe Aol QoIAE WA B PEEE YA PRI AL PEoE, 3
e A Y WA e el BB FHAANLH AHEL A )
A T8 ol AR, R Aol 2 PSR R S ZAA e
Slalon A Ao WA Sl BRHA B PEANA B YRGS THY
B0l 16, A Skl ZEAE W9 T8 A58 BolETHs P 3l
UL 2o}y ofeld ASIAE AEROR B A0F AT T H WS B2

o

7HA S & o Sthe 4R B A3 A ddo] ikEA| ¢ 3 s Etes

S AE AlY F A8l FEHNE 2Ashs A2 ofwol = ¢

Urﬂdﬂk f’doﬂ, S AHEHAE WA %L Al ﬁl’ﬂ% 78‘% D@M <]
] 23

= A o
o A ARETICE S 24 Welt B A W xﬂsx}oﬂ i e o
91 F4 AR WA 7] o]tk ojo] thg HekS glate] ‘mA] FHe

1

% H P92 st F AR @AY FAMO T AWEE TLE o] &3] YA S Fato

olAgE, WAPHE Aol MAE HAshs AFdol|A] zko]He] Ytk

ERQle] W ™ol tigh AojE HAZ 1 AYS 7P or st Edsht wAb

tols W3 2oE =S Ak wrbde A WHE oI HellA AEIAE 2=t

61) HEE(R6H),, BFIAY, 2008, 4807,

62) ™ °J 1974. 5. 28. A1 74% 509 WA,

63) T2 wAPES o] Foll oJste] Adstar lo(FH AB1x AY) wAPEE Aol glo] A YT
WA EAE 2= vt 22y, el e b2 A3tk AEe, THESERR),, MEA,
2008, 549%; AFT, “FrS FRAA} FHEEE Ao WA 98] FHF FHAA} BAsted” 1AL
AT, A217 A25(2000), 2549,

64) A& So1 BAANAA 3 92 G| frdle] AetA Uehdar Bat 5 2 A BA oM 24 o7t
ol Hxd A9 wAt EE ol Fdh= Aol s ot A Fo] AR T AU
A9z A1 AH FHA, T4 FFPAY A W 172, rEobdst, Alel15(2013), 47,

59) o

H
=

O ol

A
_?,I
E’.ﬂ

[ rlo o2 2

1—}_@)

o=
g

—~
o

rO
o

z
Bl

60) &
—

o]

E}
A3

65) T4, Z*ﬂlLL, 441~442W,
66) HsA, AA+=E, 1159,
67) T4, AAIEE, 4519,

Hj g, AAI=E, 1039

)
)
) 8
68) Astd, A= 347114, w3, AAEE, 1039, JAeAd, AL, 116~1179.
)
) Ak, AA= i” , 346, HSA, AA=E, 115W,; THS, AA=E, 439,



R isjzio| Bojzh QUTEB) Tt SN FEYet IF 163

A FestE Y7 S wAl Fdhe P92
ol A Ehe A2 AR Tl A4

AT 5

Aa 29 FEe AgetA ¥a72), ‘Fe FEAL] AL A S e AP EA 5
A= SFIAV A 88 Zae] AAER)S T3 13T o B3-S A8shs P9 “AA
1} 2olole Hilals s A9 7o‘+xﬂ_E._ ﬂt}& sHAER= YR HAE 4 97 “H”"O]

WA el MFE oprlsie BlE =

AsT W THANE A4 AR ot MR wAe] Faks WA 44 Uy o
Boleby Ruk7) el o] ASE AL/ WAVEG O 3 or)2 N 5 glonz
HASIE Srid Aoler] Bohe aAel Fale AS2A FWPoRs 283 247}
ST Hlo] 7Psa.

3. 71ek el <) A

B PRI Y oA TG A 238 932 gl YA o
A 9w Aoke] Aold Y WA FRUNA HES ATH A FHE ¥
P& N Gk 9 A FFYAEA 4B B Wﬂw AR 1A Yooz B
F4 QU] QRYY BolA9IE FABTHE A27E AN 75) T, FI)H 27 4
3 A WEA GRYolt BE7 o] A3 Bl shashe Aol dalE ANTFHE T4
etk EE, FIPAPRNA JUARAA FE FASAD(E A5zl A PRYFA
VI FelARHs oA EAE of| RS REsh etk

e TACREs 29 T} wE FF71% R ohe Mkl A g sFs4ol Ytk ¢
a2 (8 AB15Z) N oI TR A S mE Sl oj5 QJzo] ANY Azt HATAol

71) FAA FEAAAA et &) Agel B8 24 F ISS Ak e TS & Jean Wegmen

Burns., The New Role of Coercion in Antitrust, Fardam Law Review; Vol. 60, no. 3, 1991, pp. 434~435.
72) SATA 2 A A B HE APH A5z A1F A55.

73) 7571%4"4:@1 A A2017-20%, 2017. 11. 14. 788, O T2 AFAALIA] 2L oJAtel] wlate] &8 Fddt
FTEHel FAFEE 3] 3] T olF FUSHA XIFEE 3] fet £ e Ut 55 TIdEA

041"?—, @ oe *}?31}0117%] 1 oAt whste] el Rk %—EEEH"ﬂ FASt=F 5] ﬂOPOfl EE o)E

THEHA XS E 5F7] st Wl AlelA BRAQL AdEEe] e @EQI 4 == A 55

7VIAEA o F

FAANE AAS D ARt oy Al AL R g HAo] X2 e BHeF oFof A3xrt

HEE Aa3 A FoARel i A AV} §lo AT A3ARe] Zagept giE ALde Ul

orgd -7t 7] wiEolth

75) Ak, AA=E, 350~3514.

76) o] ZolAE FAANNY WA AR BolE T O ARShE A, MR YAEAT nEelo)
Aol% e elskl Z1E el €2 Ake TABY FA O ek Afac

77) ¥, AARIA, 1129,

74

~



A 3784< s Al o8 Ae 4HeCR JITh) wetA, 7|eke] o WA
[e]

of JIHF BAYI} o1 T1H AP W 2§ Fo] WS FAHY 9 AR PAFH
O AREA, AR, APPAEA, SN 5 TG WA £ o] T WAL
ARG G AT RG] ISR A, 9 e PHOR AT TR 5
Aok ARe] i 43} B G0 B 108 BaE sk 1o e
WA QAR Bl SOl WSI7E MM AR A9 BA ok E=, Aot g
AL BEANA WS REWFOR sje] YA FA AR EE FHE AYDIA
&9 B3} zfol7t Yok

4o

M. M3AF UEEE HO{AL{0f Cigh H|WHX &8

L w=

H)=] B A= A (Gherman Act) ANEE K= gt} Y22 EHbid depositories),
‘=Y A(rotating bidsy, EeE] Y& T EFoR e JFERL AN HRoE BF
Ho] gAHos Erh8) BAEAEY AREL 7 (Department of Justice, °]3} "DOJY
“WE54 = (Antitrust Division)'©] 2|88 I, AAHE 5 PHZ AA &7 w2
FevEtel 2] A9, He 5 A AA 2RI w8 Holtksh) e A
A9z A 2ol 7t ZrgAr b FAl g Aded S FA o) A3A T Hed
ool wAkE Bxe EHA ¥, vl AHe AU Sk AEE 2] WA

<}

Ee 29 € AT ¢ e 27 E Tk Aol Tl ARAA

LI
=zt

2

78) tiH¥l 2007. 5. 31. 4131 200658070 4.

79) B, HARIA, 113~1149.

80) Bhrd, MARIA, 1149,

81) oI5t a¢] AHalolAe AB3AY] Bt HAFNE oABA FAlstL JeA AR A¥E

82) Section of Antitrust Law, Antitrust Law Development(?" ed), ABA, 2012, p. 93.

83) @3 & FICH A= A8 Al FICE #&AS 28 PAAA & 4 o DOJE 37 53 5 SAAA
Agto] itk Herbert ]. Hovenkamp, Federal Antitrust Policy: The Law of Competition and Its Practice3d ed),
West, 2005., pp. 587~589.

84) Christopher Harding and Julian Joshua, Regulating Cartels in Eurgre Oxford University Press, 2011, p. 50.

85) AMHH AZEE th3 o] FA3) “Every contract, combination in the form of trust or otherwise, or
conspiracy...”

86) W= ALY A18A A2z AN thet o] A% “Whoever commits an offense against the United
States or aids(=-2), abets(xZ A}, counsels(F11), commands(*]3]- B &), induces(f-%) or procures(&A41-©7])
its commission, is punishable as a principal(JHO.Z XH).”; YALTE AYH Y A1) F(18 USC
§1341) 2= 733kl A= 7397} Bk Section Antitrust Law, Giminal of Antitrust Litigation Handhodk2nd




£ KA gloiX Pt B el FREIE sht A, b, WENe = ¥
o= 1 FFE A e Seelel 9 AR B DAl A, BRAAE BE
S A3t 5YsP ek

ABAS] W HelRSI7h iRl BE AR|Z FHANAAN} B 94 g2 Hxw
Qg 3 42% AL E F Qdl Selvesh el vFelAle AR B Bolds)
= 5 AN BD AFE FEQA vz AL AZYAER o]
= »ﬂrumza% zx@,-%x]—s}gi A3, FE, PHHAT AR 1 2Y FHE AU @
4 TE AUASIA BE EAE edsEs sqd A%,
A9lol Tfstel Zasta WES HAHACk)

EU AR NME vl=3} Zo] IS HAFFOZ AAAG o] Aztet H SRk
E TET) ‘EU 7]%5Z%(Treaty on the Functioning of the European Union, ©|3} “TFEU’Y
A012E Agste] AABAFA AAGAF b o, AdARAY] 287 FEPAE A7
091 EUE Sd3vlel 2o Fias AAS 23 ool TFEUA JU7A4<
w2 Sejte) 377129 Q)2 2ol ‘EU 91 9L5IEU Commission) ol $kas] 24
0 AADG Folalel A9le] AR B AAZ(fine R} Bk o] FojHITty A

FAE BA

(LI

ed ABA, 2006, p. 343.

87) AET, AA=E, 254~256.

88) BAAUNANASIE 5 Ao FA 4G AZYAZ Dol AL AAFECL, FELA w2
7 AZYASE A A4S 14, fAGES A 2 PR WS Aol hssthe AR
BAZ vl2B1Ao) tjg A} ol 2114 FalA AR 2 vl e Slal FAANY AV AN e
EYsles W AT A9 5] 484, R3Sl tid FApEA vy, raAgAe
T4 A7541,(2011), 38,

89) Department of Justice, “Mitsubishi Corporation Fined $134 Million for its Role in International Price-Fixing
Cartel”, Press Release (May 10, 2001.), <https://wwwjustice.gov/archive/atr/public/press_releases/2001/
8186.htm>, (2021. 4. 5. HEWE)

90) EU A 01%‘;}5“’ 573 ‘L (customer allocation) © & IHEEH AZ4 ] QiR E o AXIT
SEA, AA=R, 1599,

91) TFEU Al01&+= tha3 o] 7F43th “The following shall be prohibited as incompatible with the internal
market: all agreements between undertakings, decisions by association of undertakings and concerted
practices which may affect trade between Member States and which have their object or effect the prevention,
restriction or distortion of competition within the internal market...”

92) FARAE B RIAARE A 3= o) MR Mol BAA 9lom Hagk EUCl ZEAAle 28k o FaL
ATt 3], “F=2] EU 2 (Brexit)oll whE EU B! F= A vla A5, "HlaAR, A2 A11E(2019),
4587,

93) ECo| =241 —rJJrOll Ao AT B8 dFe WA ol P BEA] et A A48T
Hes, AAl=R, 2039



166 MTIAKEENAT S3 M95= (2021.7)

Ao g ARIAL tigk 534 AAZE Huem A P ofyARtE 18k FARE A,

SHE AEsh= 202 AT
A3ALe] @9 #ojY 2|7t hFoiz tlEA AlElZ ACTreuhand AR A EAL & AF
AdMe 7litsteE Az ARdAEC] #EAe] ARA T@Y FoAEollen,
AC-Treuhand+ ©] 3|AFE 7AEE Au| 2~ AlekS 9 g A A& FAAE 55 Al
T3k WA o2 @il #93kdh. AC-Treuhand’} AFAAIES] B9-& ZA81aL o] 2
ZFredste] 352 YapAA o] o] FolX|A sttt T BuiAHRE St FojH vH4, dvl
= W& 5 A5 (0|21} ‘red and pink papers )& EQ ol FAg AFFAZONAl AlFshe g
A o]F B4 9FE HEs SA8IES )= Tk ARYAF 3 rhE A Al 2R EA o
S ARL B mid R et 2839 & 1 tivkE AT F ARollA EU R39
A3]+= TFEU A1012 A|13 4-8o] 7hFssiths A <419) AC-Treuhand ®] 73434 3H4] &9
2 Aol 3t 24 (facilitating), 52 Fd- 7Y NS QAL AAFE HAEH
oh97) EU JA 3= “Hgoll 23 FoAg AdAbel =A@ g93s 24 AU &
% Aol Al 23S Foalof Tk FHSATES) FH APHAN B (The
Court of Justice of the European Union, ©|3} ‘CJEUY = EU H9¥3] 2H S XA A=
ol 2ot SXAe] tigk AAE sHA| e A AlelA AAARM sla adE 73t A2
T Ute Aol FE5310h9) CEU B4 on] Q&= A2 3742 aoFd = vk AA,
TFEU A101274 o|" E70llM s 22 ZAARA ARdA SEshs AFRARE tidoz &)
A Fos TP A “Ee BTARL BE AR AABAIGAE] tsiARE TFEU A
10125 AFHor 28 olf7} 1o, B s = ojoF gt BAABIATE B
27397 G B A BFo] ok o] Fe g Eetdl tigh 257 7] e
E A 7B AA AR 7E B s AR 7] wlielthln) =7, AC-Treuhand=
AAAE I HAE AHI2E Adsisiet A= 7 99, AR 2 14 2, 98 1A
B w5 5o AAAGo] ouE vt BUFA Anj2 A0 = QIAE 4 (lth
Hom

A &, AC-Treuhand®] &&(©] &4} ‘active contribution’) A2 =327} 213

94) AT AT Q57 AES, AL, 2029

05) I, T HKBUOMSR: & SERBOR (3, T, 2006, 138K

96) TFEU #0124 HAIA 0= Tt HoARE AASHES g8k 212 ofARE ghelofl o] 24] o2 ARiA
Lt F2A YA BFT dee] RIS AsH] 27 Aotk

97) European Commission, Case COMP/E-2/37.857-Organic peroxides, December, 10 2003, para. 381. T},
T A EA A oA 23 F3(facilitating) 2] @S TAHHOE HofsiA = Feth

98) European Commission, “Commission Fines Members of Organic Peroxides Cartel”, Press Release, (December
10, 2003), <https://ec.europa.eu/commission/ presscorner/detail/en/IP_03 1700>, (2021. 4. 5. HEHE)

99) AC Treuhand v Commission, Case C-194/14 P. October, 22 2015, para. 36.; AC Treuhand= Al14] M9
Hol] EESHA] ool BZo] AU

100) id., AC Treuhand Case C-194/14 P. para. 28~35.



Aso] gtk ®girhion A, CJEUE TFEU A101% 4 288919] BH9)4ddl nl5

£ u] ACTreuhand= 2229] 3$)7} TFEU A101=% 915 7FsAo] S delFoz
S3olok Akl B Qrh102) AC-Treuhand ARAS] FAW-E-E ©]F leap ARII0) o= FEFe
H T o] ARoA RS X7 Gt FAARIAIST 5FY T2 A Agsta 1S
Fske A9 WA A7 A7 el 7149 Aolgks 9 E(intended to contribute) & <1
Azt AS5E 5 AT e AZEATHM) =35 FFH 7"“’4 W2 (passive modes of
participation)’ & A=4 WAoo 2 WHEE F3Ape] 25O A3k t}105 EU W e) =
TS A AshE tho] Asfi7t Ak o] HafollAs e —’EXJ 1417(] 31749 9|7 Al

HAE sleke 15 Aol ofEste] WASE] hgel Braka Aol rlE A
4 il e PR A S| S5 T 4%& 7o} Rro =S Ao
547 GRS AL 5 T b, 5 Welel T i(skimy o] QIREolof siri
Yo 1% B89 dloH(public harmy & AIEA Aelalof St Er w9, 9
A EE S0 A BETPEE Hoht o9 P &S (chealy & 2= FFo] Yt
B 250] FTFSAA SHe ol e DS FokA YINE AEA Qrha ek diol
A7 FolF AUYASE BEF AGeIA AA olFE F F YA FAAE 159 4T
of e B4 SORRE AAF o]e 9L 5 drkn ARHTHO)

e} FAANNT Dl TREU ANo1z= elol o) 27 ehriehs AAAT 9217} 9l
& F2A Y E FAWT TEE, Yol ACTreuhand ACIA A3 T Heiahs)
A9 Gie] 2437 Y7k 524 P9l THY Feol e 4 RS )
w109, TFEUS] BEW ) ashs A9lol 719 A B4, AdBE et 72 5 %
okal I AFdAE TFEU A-8tido] g gRlgdivta & 4 QIth110) §H3, AC-Treuhand

101) id., para. 38~39.

102) id., para. 42. ; ‘e A dS7FA) S B ARIATE HE 2AS dotof = Apol® JE 4 AT
2.

103) Case T-180/1 Icap and Others v. Commission EU:T:2017:795.

104) Icap and Others v. Commission Case EU:T:2017:795., para. 100.

105) id., para. 101.

106) Angus MacCulloch, The “Public” Wrong of Cartels and the Article 101 TFEU “Object Box”,  The Antitrust
Bulletin Vol. 65 no.3, 2020, p.373.

107) id., p.374.

108) & AdelA ACGTreuhand® B89] FaFe e HAAAY] ARF-sHFARES AHS A% AFGAE opd
BolAZA F3E o ARIAES 7214 BAlA ] A= Qlolx B 81d0] S5 7~1 o=l Hhasls)
o} AC Treuhand Case C-194/14 P., supra, para. 18~21.

109) A4 {2 o] Y97} e Wx, FAPLY7} opd HS20)al o=7} Sl ' 718 ezt Btk
AC Treuhand v Commission, Case T-99/04 A, July 8 2008, para. 150.

10) AAE- A, Fhzd 245040 O FAAWIexet A01Ee] A FRAPRABL)
AC-Treuhand 23 AAPE”, T3AAE, A|1845(2016), 125%.



[e)
A sk Bsrel THAZIE R Felh dx SHd RS B Aol
2 B 9

= A7} AN HEI BU o
£ ofgle Zolr o Asi7h Bgsithn A,

R
it
=
o
A
)
fr)
il
i
X,
%
1%
_O‘L
rlr
o
i)
i
iu)
2
Lot
4
i
oo
_o‘lg
N

3.

QEe NHEHEA D FAAN] o] T HERMIM & OB S G ORI
SRIT B, olsH S AR YA B BT FEIT YL WAL SR A4S
Fe 8 W ohlat Selsh W AATE Akl TAANET YA VA FFol
Ak Qre) YAVINS FAL THH A ASAERG EIaY ) ARAA 5, 37
9% 2 Az BEo] o] Folx|t Zo] YubHolt ABH R FrE AltolLt oz
2 A5 FAIT] ANAIE BRI QUL QT AAGIA] TEOR B4 A
A} $FHEE AR B ST YA AAARY A91E e Aolmw Rl
A ANE AR F30l AFHNY SHZA A3x Al AR et
A7 St Bojol thate] AN A9Z ANF FeolA TR st ge) AHEHEA
HMoAE Se) WAL EE M 5 HelR9E A Fes gethig ARSHEAY 9
whslol] oal A @ua @A 2 BE AR B Aez)o] 448 4 gorms wEa

499 9 YEANE AN A Ak AASHFAYAAE SBLT B} AR

111) A A, JAl=E, 126~127H.

112) AF-AGF A7 HiEs, AA=E, 1299,

113) ¥, AAIEE, 116W,; 190 AHSHFAY ek ool thah FAfartel] A7k S4H 0 H93] e B3y
M YRl tlelA T2 02 YAHEE 27, RS WABR=T 200697 20099l & #1312
7WAo] o] Fol ). B A AFGE TS FE AENGIZRES, MBS SER BT 2 s
ORI FAI B 2 2RI ZRE & 057, 2005. 10. 7, 2009. 10. 23.
<https:/ /www.jftc.go.jp/dk/dk_qa_files/kokuhatsuhoushin.pdf>, (2021. 5. 6. HZHE.

114) YE-2 23, 71298 Rdg AWAH AL L EGIHIRY olehs &2 AHgshed AHRSHTAY A2z
AedolA ofoll tigk HeE FATT

115) AHESHFAY ABZe v 2o] FAITE “HEFL, BIE 5 UIRSLRGIHIR % L Tidh b4,
(AR AR S0l ek ARE AldksiAlE BETh”; ARdARRAl o) PR} Al A ST
A A8 AZ(YEE Aefiofel A o] AAAFYLAE 483

116) AH=HFAHA%Z) A= et NS FAFAJNA US| o] H&ad thdo g A4skar i e
A, AR, Y 58 2IRITE 2EY 199095 20073704 SAF I D8] S i 137000
Bisle] FAAA S AEu HlEs ofdl fFolth AR AG5- a7 HE S, AAEE, 145~146.

117) EFURE, T G E(2RR),, A2, 2009, 638 E.639 K.
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of et FAAA B YBAANE 7HsstA T AZEg el dAt TA d2 2ol thsiA= 3

AZAE AT & gl Al Utk
YEN M= AB3AF PGS AAY7} T2 TFA ol o3t AT FEHE ez
olF AFHOoE FAISAA 2002 7Y ‘UBEY T gl wjA & Ao A HE

(MURAER ST OPER K OBH LI B T 2 ) olghe SlWe] AU o] Fo= &
A A7 A=A A, 2006 128 ‘AEES T BB wiA 2 HA] F AL
ot g T FAE et P9 o] XHo| I3 HE(ALKAZR HTEB OB R OB 1k
WRICHREIC £ 2 AEORIE % ETRETHROBEENICHT 28, olst "J&EHE T3
WAy = B wASATE = EFA9) QA dF e F120E Aldsta ‘54T '

el ol o BRI oA W gl ol ToiTki) o] WeAME ARG

Th12) AZFES & FofdY9loll teir= TEF Ao Aol e /fdEA 27

52) olao] o]FolFr12y

118) AP FHTA Y ABIZ(FAIME L. AL 7B IR, FIEEURIC & 2 FHFOERIHIR O FE).

119) & ¥ A& TFAe 7L AT AA, T7F BE ANSTEAVE ARFY 1/2 o A6
Hel Soltk(H A2z A, A2g, A3F)

120) & HE HAGET Hste] A2FHYE T BAR(H A2z Ay ok PF 5o FAHEE sk B
ARy E F Fo2 A= o] 2olAe AAE FACE AuEd.

121) ARG IZRGEERS,  AFLERAEOBL IV T G5 1k k & AFLERESFR S1Tmbi 1k, ASEIG 15
B4, 2018. 10, 26 &. <https://www.jftc.gojp/dk/kansei/text_files/honbun30.10.pdf>, (2021. 5. 7. HFE.)

122) &9 A2z A5 o3 2ol AT “— FEEE L IEEEMRC ANREF 2ThE S Z &, Z 24
OMFHEUDREZEEH LN LOBET L2 EXOMEFEDE 2T OMTFH L b NEE L L HY
THEOREMED L LOFURL, NIIRET 52, = ALIIIIRICET 21HHD ) b oRES
WIFFELENEDPHS Z L2 L) SNEDEDPANKEE LT L BEHE LA HMTH - THEE L
THHENTWL D%, FFENEICEHL THURL, MIRET 52 L, W FEDALREFICBL, &
¥, BELAMREOMOBEDIRE L C BBROKIEE 2T, EZib0&ICH LEE 21, 0,
LEAMLREFELEZSICT L HMT, BiFicK L, AT 28 L URENELTRA L, sz
o iz &Y, AREZE 2RI T2k, 7

123) 159 oA 2= ARdAT A7 3 S HE AA S ARQAES] BEE AT 5 A AdA
28E& AABhE 89, 259 dAZE HIZAE AejEe dF Fd G87H, AHGA 53, 7187
PEWIAS] AT £ 47149 AF7HE the] Aol 52 AT A9, 359 dAZE HIAE
HeEE O B G997, ARAR B, 7197 9 AREY B dA7E 9] AT
2 ] Apo] 55 LEFE W9, 459 AAEE AFABYZAA ARJANA 2B E Wi B4 AIGAE
PE MAPAR A T JEHFES LolstA stAY GEo R Aol tigt TdE 52 F A2 ES
ol AU EA gt 54 YA AGARIA ANE AZERE S AAE 2k AA st
2} Al FER Aol AHAAE A Shs B 55 E 4 AT ARG IZE G55 2018. 10), RiEBE
k, 31~33H.

124) 2018'd 10€7HA] AZFBHARALTAE ol ofsf FHHJAN D37 LA ol s A=A E 273
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E4A0 He WA 2a2 AABAE WE ZABES S oItk FHHUSN U
of QI A 24 A3 WEA YA BAPUTE PSP @ o] Y3t A
Do) FAH AMEAE LTSI BFA) QBA glo] AR =A% BHE F
ek Wl A Ak A A BRAES S1, TAAASAI B4
L, WF MEA 2A B AR Eo] FHAAANI EAAT S vlmste] A
& 79 FAAAAANE AL AT Aok ANEA hEL 22 B2 7 A A
ok , 483} APy SR AR T B B, Gl et 2
A uge] Yol AEeolel GgEa) Ax) Folthiz thel, YFRF BolBs) A
Hzx] 8F o= WEA AU thslA SIS FH ANAL 24
(8 A3 D AIE ALEY12) B N FoAYBYRCE Azl = FAbEo] Hhg
S gtk
20189 FHAAANIE BT YL BelYAT WASD WA PFo|el 2
2% AU Asie] BALTIAE I3 WFA )G MBI BRA 1117
BRI OTGLICE] § 5 MR AR, olst I tedu ZARIAYE EE‘ET}E’&
Th1) o] BaAelAE BFA Aol QR BelAsl PAA £ 2 U
B AED U0 A0 FEAOIAL 49 £, FEAIA 24 o 24 3
7) S5 A, A% AU ) 4 B ABAA 2 2 S 1% 425, Y
MEgR gegEel A L WS, A 4%As B4 F 4BRT 93 L3 A
WL I WA 5 AR AUE, WERAZE ofd THE BANA ARA] 52 73
2

o
AR AL AYARE ZUEE @ 7, E EFAS0] dEste] A3rlde 2As
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f1

ARIIE 1171, A = el tig sl AT Al 74, SR g Fol AALOA AAAE 3 ARl
1170tk AN 1 B &35 H5(2018. 10), RHBEE, 40~42H., 455, 48H.

125) mebA, LA <] ?J%}“‘f& 44046314 of thgk ofeld FAje] EAto g A} Ao 9E DAl A
o7 JfEA g sh= AL ofth

126) AN IEEGIZRHE %ﬁ%&%}%@m& 10), RIIREEL, 39H.

127) 2005\ Y& =23 ARdoAE JREdTAAB IR ol SJate] FAHJNNLS] AHEA 277} o] F
o1 Sl A =AU wiAEAEE B AT R Ee] o] Rtk AENG IR GE SR
(2018. 10), NUFHER}, 88E(HAEIE AN EETES 5 Sl L T T30 AR 5 1285 2 #5512 Dn0).

128) 20041 U7FERA(#TET) AR ClM S AEEGAAB TR ol SJate] FAFAAN L3]S A 2A 277

o] Foi 7 FAlol FW A A E e F 7t A E o] FApHe] A% FTh ARG IERaEH
JF(2018. 10), NBEE, S6E (NI A BET 5 T4 AMLBMEE B 2B 12D 0),

129) AIEWGIZERE, “EERAT RIS 72 BHERR O BUIC BT 3 5 B A RS D W T, HERREER
(2018. 6. 13), <https:/ /wwwijftc.gojp/houdou/pressrelease/h30/jun/180613_1.html>, 2021. 5. 7. HEH.)

130) OECDE F&x25-29| YAEH Ads 93t AT 2EoA EA7Ido] AF Yzl Hojshy djfi
A R A, SR Aol AR AAEE Z0E Hole A, FoldAE gdE 8o
AR 02 fAEE A9, YF FAAGAE] LT ARIFE WAEhE 49, 9F HAAGAES
BRI FL7 7S el e B T A9E JEER A 57} ATFAL £} OECD(2009), supra,
pp. 11~14.
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A Folthin) WEA7} BATES 1)

3} 2 QBT 5 AT EZDRRE DA A
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I ZqAel g =5

= H= = -
MR *}‘”X} m“_i B3 Aol A3 B 22dA NS B 5 A A
< Ao dlla Al dF A 3 "E Al ARAA 71z A B BATEA sl e
< A5 A, dE A AR A Al tigk AU oEEE W] flste] EFET
2] THAHE 97 PRt 1 Al Solth) FAE WAE A% AFA ) I
ZAoF AEIN el AekA] dar, EFA o] SAFJAA DS 3t AT W Y, A
HEUAE F3 TRt Faak Al Adze)a aapzQl HEEeId: FH AE tool

AL 5 o :rLA}?'f(}E AL STk QB PHAls B BFA QA Uol Bl

£ Sgstel Adshee 232
Hom AR B, BB F WA UEA BAS EE ARGE AR 0z
oA Y Seke msle] WA sk L B0 & UTA O AL 02 PRk
FEI AT Ame] WA B ARG Fotol FIHOE AR)S BB 2HE Erhe Mol

A els)7t Qi

o

4. d=

A FE ] A= F= A (Competition Act 1998)" #2201+ 8k=T
TFEU 110129} W&, d&o] A¢] sdsitt134) Y= 444 (Competition and Markets
Authority, ©]3} ‘CMA")1350] YZggtel thet YAAAZ AFHE X9k A2 5 (penalty)
3= & 4 9ok ‘719 (Enterprise Act 2002) AI88% 7F2E ] (cartel offense)Z FAMAIAY
5 R34 g Qlrh1ke) Mol G5 BYAEER st FFolls EU 448 AA d&<=

131) KIEMGIZER G, BRRAT LI T 72 BHEMR O RGHI2 B 9 5 ERe Al &=, 2018. 6., 4~50H.
<https:/ /wwwijftc.go.jp/houdou/ pressrelease,/h30/jun/kyokusou,/180613_03houkokusyo.pdf>, (2021. 4. 7. &
Zah)

132) AIEHLG1Z2H€r(2018. 6), ARG, 62H.

133) A IZER (2018, 6), RiBEE, 764.

134) 9= ZAW A2xL TFEU A101=AH 7322 el - Ak - f=sh= S0l a3 vAe qols
AR W8, AA=E, 4607

135) ddlie AAHAA T FF ARA A A 8-S F7 7 2= (Office of Fair Trade, hereinafter ‘OFT)©]
TABEL 719 A, 7194 3S 73489 Y 3] (Competition Commission, hereinafter ‘CC)7}F F 3 g 21t
2014 49 719 AN Zé £ EAE 3h= ‘Enterprise and Regulatory Reform Act(2013) A3 ¥ OFT<} CC7t
MAZ SHHAT QMAR 55 & QA7 AEARS A EA] 5 Fde 257 33t 7Y, “ 9=
ANAZAA ] ARE AT SN A7) SR o e AR S 23], (AU AT, Al
(2020), 2594.

136) CMA ZA & S84 )i AAS 7AHA FHA17 2 H(Director of the Serious Fraud Office)
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ojgtoll A= B WAV BAAFHLFOE AAE ) A ZAAE S48 AR
o, AT F(competition advocacy) ol AA FX1E A3l T BAY o] ofd
O& ez AR vAYF] 7FsHES sk HIolvh) d=o] A AR EE A
A7 (Market Studies, ©]3} "MS)&} ‘A ZAY (Market Investigation, ©]3 'MI') 29A= -4
=) MIZE EE7] HaiAs A MS7} o] FoAof sh= Zlo] dwhAolthidl) MSth
£ RS A EEC] A A8 =8 A TAYEEY dY gk}, A Aafol gk
A TEe AT e AT EES sk Aotk MITk CMAVF Adeh= Alske zARd
22143 A ZRA AAATA 249k AR A3 ek S R gofsta ‘Az
2 (remedies)’ & HEA UL AAH FAIE FHIRITLI4Y) M= CMAo] Hgko] d3lE o
AL A Aol ik wAHo] AbEAolgh= FollA BHAQl AN Had G2 o
UA ) ZF ) euksyflof] tigk Aol 23S T NEA AATE okdel B HA ol

7

Ee QMA Bl o7k 7144 Fof7F flofok A EY 51 ojst Aoyt W e At B Ajith
Enterprise Act 2002 § 190(1)(2).; 318, AA=E, 4619,

137) =9 BYANER EU BAMNA hFHA 540] Fugd Zos Hilde Adlle ths 288 =
ZH s, Ali 4651,

138) A, AAR=E, 1729,

139) Advocacy Workmg Group, Advocacy and Conyetition Policy Report, ICN, 2002, p. 25,
<https:/ /www.internationalcompetitionnetwork.org/wp-content/uploads/2018 /09/ AWG_Advocacy
Report2002.pdf>, (2021. 5. 7. HAFHE), ‘AR T2 olehs &olv sAANALINT} 342 02 A-8-st
of #Ps} HArk T, “TAAUNALI ] BT, I AT, AB1E A4B(2013), 293

140) Enterprise Act 2002 Part 4 Market Studies and Market Investigations,; M52} MI 25 W& ojn]] A2 o]
o ol FAE, “Fa ARz AFEAAT B AR, AT x1119:4 zﬂm(zom), 449,

141) CMA, Market Studles and Market Investigations: Supplemental Guideline on the CMA’s approach(hereinafter,
‘CMA3’) January 2014 (revised July 2017), p. 2., <https:/ /assets.publishing.service.gov.uk/government/
uploads/system/uploads/attachment_data/file/624706/cma3-markets-supplemental-guidance-updated-
june-2017.pdf>, (2021. 5. 8. HFHE)

142) ‘MS'& CMA7} 2AF i, H9E E33‘MS 34| (Market Study Notice) & ¥4 23} (Enterprise Act

2002 §§ 130A(1)) 5788 A9A TolA o3 ARG A8E a7 + D]'(Enterpnse Act 2002 §§

1733)@)E) Tk ela A jlo] AR AzAlEe) T old< 1«174i el = XA 7 SR

73 4= Itk (Enterprise Act 2002 §§ 174A(1)(2)(3))

20019HE] 202019 119712 AAE ML 2070 F 3<7(15%1)7F CMAZF 383 MSell 7] =3}4ith. Helen

Ralston., What problems can the European Commission’s New Competition Tool Fix?, Oxera Agenda,

July 31 2020, p. 2. <https://www.oxera.com/wp-content/uploads,/2020/07/What-problems-can-the-Europ

ean-Commissions-New-Competition-Tool-fix.pdf>, (2021. 5. 8. HZHHE.); Tk, MS7} XAk 3fed

HEEA] MIZ} o] Fojxfof sk 21 ot {AIY, AA=E, 2607,

144) MU} A ZAIE tlde2 ks Aol 782 fiitagelol] tiRk 2X|ok= ol o= AR Azl o2
ol FAAZ A " H (order) T FHOE oS FASFEE ANAHZA YACE olsfE ¢ STk FAIY,
A=, 2607, TR, R A ekl ok A= ol B R Ml 45232 T ks & < gl
Helen Ralston., supra note 17, p. 3.

145) FAI9, AA=E, 2704,

143

=
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ek 355 Al=ste] vlefe] AAEIE A ztolio] Urhlde) FEsHl o oAt
Aok A WAE TEot 7712 A RS o] F] U= Aol 54 A Il A
&

A2 A T (regulation) 9F FrARRE = QITRI4Y) o]2f’l A HAoE MIe st
148) sto] H e E219) HgA o7 Hrh=th Ml HdA Rl thigh 344 =
olF mAsIL TEA O 7 NAHT|So] BAEE o e AEA AAo] 2E HF HaA
£ U0 Al 2E Oy 2R A, AReR d@AZ QMA7E 3-E AR 5
ol GAALl Al AEZAL B BT 55 Fot] BNl 2ad BRE Fh3h =
A, ‘A =X (issue statement) 3 GAZ oFFAAES AT 7Fsg A FA Fol
3 o)Ade A& AR, FZ GAZ QMAL] Al tigt olsl = S35} o FAAES]
oA, ZAA, &5 AEA] SOl tiRt A3 =olof Folth YA, B4} dulay B
A 2 AR BAAEAS T EAR WL AAxA 0] 44 5& AEIH o] FAlA
ol gAtAte] FUHIE T WA AEI}F &S I A AllE o A== TN ofsdAA}
oS 23]8}(‘put-back process’) =2 3} Fol S FEITE A, HAH A=
oAu)A7g o tigk ol BAAL oA A UIE A HFH o2 A3 AXA, HFH A
W2 GAlolth A ARSI B ad ARz 3 CMAS AA, o7t wmigHTh
CMATE 24 A8 2R, YA A xR, B 22]152) 3714 AB x2S HE & =
ol Aol AAARG 0] sasa ZdH A 7se] FAHES 94, 783 tHs
AAgEY) 2X|9] A2 ‘W (order), Ol FAAFS] 8- FE-S HolE0]F(accepting
undertakings)'154) %4 5] 7Hgsit). o] Hol M MI= olsfgAtAe] o]
= 494 oAsE AAE AA e S8 oR fdstes FEE AAE
ol FAALoN Al = At Aol A ¢l (non-adversarial)15) 52 S HIgO R WEY &
HH o2 N ZAE it a3 7|dHE 5 ATk CMAE HFHIA WU T

o4

146) Niamh Dunn, Between Competition Law and Regulation: Hybridized Approaches to Market Control, jaurnal
o Antitrust Enforcement Vol. 2 no. 2, 2014, p. 238.

147) FA9Y, AA=E, 2719,

148) Helen Ralston, supra note 17, p. 3.

149) Niamh Dunne, supra note 70, p. 235.

150) MS&= A ZAIZEe] 1271921 ¥HA Mie 4027k 2A} 715 &) (Enterprise Act 2002 §§ 131B and
137) ol FEstal 4ol e 2AE 9% Aotk FAY, AA=E, 2627

151) CMAS3, supra, pp. 30~36. (The main stages of an investigation 3.36~3.64).

152) CMAE 35718 5ol o] Ao} 543 B557E 278 4 9o 14 B vzhd Aggne)
FNE WA olaiFAAl AR 2R 9] o] RS BUEY & A37HE A F HlES FEHIES
Bal= AL 7Fssith. CMA3, supra, pp. 39~40.(4.11).

153) Enterprise Act 2002 §§ 134(6).

154) CMA3, supra, p. 37.(4.2).

155) Niamh Dunne, supra note 70, p. 238.

156) Helen Ralston, supra note 17, p. 3.
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68 W 24 F4& 2Ast NAxAE APst=t MA 2Ao E5 A 5 APERE

Sk /‘}Xﬂ I 289 A2 OFT7F OMAR S35 7] A 2004\ ‘35578 20| 44
o HA= FEHE7El gk RuY(MS)E & F Uk o] Huxdae @714 9 7]
HHol LA HHAT @1 B ME A7 FAAGAe] 7, A= AR,
Pzo] T Foardatet 423t 7, 72 A Bl STbe Al wE dEAR
AE FEE] ARHUT A714 BHdA s S AN AAGA TR EE
HE A 56 WEkE F= 5 ARTETE BAAIAE dF®FE vIAE A, ¥
Al SRR Feol Befshks A AF FAdAE 1 AAe AR B H=5A1Y
42 a3t vd e BAsH1) g3 MS #4442 EUE A4 =2 @
3k Brke st g3z QI A BAAA Aol B3 A
A A 8&AHE A }9213}161) °o]% OFT+ 2006 #dANgS E4stl 33z 4
F7F EAst] AAREE Aashs AFTHRIAM)E EIEITE) AEA(Government
Commerce Office) % * L%‘é}%l‘%r(Department for Environment Food and Rural Affairs) £}

gafo] 287 FH3 Agol vt FE22-AE A8k, g FEEE0] Al
X“’ﬂ HA = BAAFE S T8k Al Foke Ak & dolAes &
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AARA A7} 39 S e e 7w AP ARlEz IR 288 de F =S A

AAUEL AAFES ST

r-lm

mlm ¥io2 rr ol N 2o

o}
o
o

PN'
N

[o
Ho
_?L
oF,

L 2as wx3sle] A==t A

AN = SEAUE A= AT T Kol sHAl q e oS M 2

157) CMAS3, supra, pp.30~36.(The main stages of an investigation 3.36~3.64).

158) Office of Fair Trading, ‘Assessing the Impact of Public Sector Procurement on Competition’(hereinafter,
‘OFT742b"), September 2004.

159) OFT742b, id. pp. 69~102.

160) <At UZ FAE AFAL BlSEHIE iﬂﬂﬂ% AN B, o] AkS st T wFd=
WA B, oF o] opd AAA WixE #¥ Solth. OFT742b, id. pp. 103~137.

161) OFT742b, id. pp. 138~191.

162) Office of Fair Trading, More Competition, Less Waste: Public Procurement and Competition in the Municipal
Waste Management Sector (hereinafter, ‘OFT841’), May 2006.

163) OFT841, id. p. 3.
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of WA E o] EHe A9l BHEA g wA] 0|24 YriekE Bl e 2%,
E2, WA W Hepsiol Bk YHO|BE AT ATEY ANE Fxsel FF
FRANE 5 AW EE SEY APOE HNBY BANES IRAUE A A9
This) §3, chkat she] AResE A3 B Bl 5 AAF) DI 2T
el AR WA e ATEAL TA QoBE Ao WA FHE Aok T
A G FEF AR Btk WFA DY Bl IR 2HNE O ek
G gl B3 A3 @A Sl ol2A g B EASIA Fojstel IS AEt
of7] 71 BAE 2Btk A2t WA Al gl dd dxsis W 9 B
Wy1Eo] BEHAEE W S0 o] P} Brke YL AXse v Wk, AT
of 9y HAH AvoR FYANES NS A9 S W S 48] oy A
AR ANGES P =52 Wk ARA O, WEA) YBRY WEAUE 9 A
A 3 B gt muF w RIS o] o SRR AFH FA) AFFe] aTHY,
REolap] ANWIOE ATiehE B B A S99t AFHOE 1eishe 2ol ¥ P
ORE T F US AOE AZBT BAY =A thF 2AS AR B P
Slof ofe WA F9 g 0T Q) GGG RS Feol U 3 ZHos
Whro] 7% sk

7h M3Atel EEE YA o Hely 5H

A, BAEA BT FEAY

¥
2 9 ) A W BERS 5 B Age ¥
o]

o}
== (@A W AGTIOR AT QbE S8 W AAY BN Bl B
Ut e BEMOE Judt o8 B 5 gtk IHBE, 9F 93wl td F4
BAS BASE HAZ ols ol vt FAANY Ao FAAE FHE “H A9

[}
2 ANEFE sleleka WAk Iekie) o A19x AIFE el T P
P AR WA AN B+ Ak F, AL AAE

I K
AR el Faliste] W A9zl ofste] Bt FolAdAbEelA AAAAT 7

164) = AN L3] A8 HTHuA N AL TaHTo TFA AEH HofyPS] WA (b2
O3t 2k YO =78 Fsta 347 Aok Aoy 23 £ F37 B39 S22
A @ FAANRE ABEE H2FY & PR g =7 AHW A19x] 3) @ €&
el met 35718 daee] ] WA S8 A ARk A A =X 2, A Sl A
o, 2R AAAL 8, dREBA waolR w)”. v, AARIA, 1169 o]t

165) 773, “ 5 g5 lol thak AP, A SHdlAe] A d Aud-HE0mA] A5 HA =9
2% B HE W Ad(rule of law)e] FH A7, TA2E] 2, T 1765(2020), 1309.
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& AN HPoleks FAANES BB HBL JANGR FRANY ATk
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; TG F A 87 HE s, AA=E, 2329.

) Louis Vogel, French Competition Law; LawLex, 2015. pp.415~416.

169) Kellaway, Rhodri, Christopher, UK Competition Law - the new framework Oxford, 2015., pp.187~200.
) AFE-AYF A7 HES, AA=E, 2337,

) thHY 2009. 6. 11 A3 200951518 -’Jrﬁ

) 743t AAEE, 130E.

) Al ”Za‘ﬂ 33-140]] g Wx, rFPAPHAT, A|265(2006), 3H.
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=7t duete(tzd oo AuH 5l F3A 83 55 AT A 7pEde #AE A
T AR E ol& & ATk A=, o)y WEH| B gy B U] Y A%A
AR & = AThI7) ofo] thejM= s FHY s =tol 1AL thekRt sl Al E
A Qlop7e) gedas AsfollA Aol thed 3ol S, aofnto e Wy dde o
A= o] ofzt 899 AEA ofn)el FESE e HATh7) tidE ¥ &%
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Abstract

A Study of Competitive Legal Regulation Measures against
Bid Rigging in the Act of Companies Conducting Bids

- Focusing on Incitement and Aiding Conducting -
Park, Gyeong—Mi*

In this article, I reviewed the appropriate regulatory scope and level of sanctions from a
competitive legal perspective for bidding collusion involving executives or employees of the
ordering company. The background is as follows. In May 2021, Korea’s Fair Trade
Commission(KFTC') has created a new special team to investigate bidding collusion
ordered by private companies. This is because there is a growing number of collusion cases
in the bids they placed, and it is necessary to investigate them effectively. In addition,
KFTC asked an external research team to conduct the research in 2020. The research topic
was about identifying the status of bid rigging involving the company that carried out the
bid and effective regulation of competition law. KFTC attempts to punish even passive
aiding and abetting activities in the bidding collusion. However, Korea's courts impose
sanctions only on third parties to actively engage in collusion. Therefore, it is believed that
the output of the establishment of related organizations and the research is for the need
and justification of sanctions against these acts.

In this regard, the article is aimed at reviewing the appropriateness of the scope of
regulation and sanctions under the Fair Trade Act on the involvement of bidding collusion
by ordering companies especially on aiding conducting, securing deterrence and efficient
disciplinary measures. On the premise, I looked at environmental factors that facilitate
bidding collusion and the interpretation of the Fair Trade Commission and the court of the
latter part of Article 19 (1) of the current Fair Trade Act. Comparative legislative analysis
of major legislative cases considered the possibility of introducing the UK market research

system, which can be seen as a “competitive advocate activity” and the special law of

* Senior Manager, POSCO Co., Ltd Legal Affairs Team. / Researcher , Korea University ICR Law Center.
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Japanese control collusion (such as demanding improvement measures on the order party.)
I am critical of actively regulating the involvement of bidding collusion, which has passive
aiding and abetting of the ordering company. Because it is very difficult to specify the area
of illegality, which can lead to errors in the judgment of violations. Even if it is subject to
sanctions, it is necessary to consider the current level of collusion and differential
consideration. A sound bidding system must be preconditioned to boost market
competition, since prevention of bidding collusion involving the ordering party is
eventually ought to rely on a sound bidding system. Therefore, a shift in thinking is
needed to focus on prevention rather than post punishment. Thus, to solve the problem of
bid rigging, the ordering company must improve the bidding system in a friendly and
flexible way to encourage clients to proactively improve their tendering systems and to
assign indirect responsibility for restoring market functions. Ultimately, in order to deter
bidding collusion and guarantee execution capability, it is necessary to introduce legal
devices based on cooperation and trust between suppliers and competitors other than
criminal and administrative sanctions by competitors. In a way, I propose a legislative
improvement plan to expand the scope of Article 3 of the Fair Trade Act's “Monopoly
Market Structure Improvement System’ to cartel. This would allow the KFTC to conduct
market research on certain markets where bid rigging is persistently repeated in a manner
similar to the UK market research system, and require the ordering party to implement the
system improvement like Japan's Special Act. If it is difficult to reflect overseas legislation
cases(as of UK and Japan mentioned above), I propose ways to improve its “Fair Trade
Self-Compliance Program”. Specific methods include: If the ordering company has
conducted an aiding and abetting bidding and has excellent Fair Trade Self-Compliance
Program’s evaluation, it may propose a market-friendly method, such as recommending
improvement of the bidding system, rather than imposing fines. However, effective and
realistic market research must be conducted to effectively utilize the limited range of
human and material resources of KFTC. To this end, it is necessary to revise the law and

improve the system at a more diverse level.

Key Words : bidding collusion, cartel, order parties’ cartel, encouraging and facilitating of
cartel, aiding and abetting of collusion, latter part of Article 19 (1) of the
Korea’s Fair Trade Act, competitive advocate activity, Japan's Special Act on

Collusion Sanctions, UK market investigation system, compliance program






