[m]

= C}
—_ —_

FtA Yol o3 HEEA] T 2 A

SFATAN S 2 - GFU AN B T4
orHA157), WEFAS) it Ao Aglele of
Fo QA etk T Wek SRS EEAe) ol
FHoR FAAY, thol BA WL g Bre YL
@tk et oA RS FA0E WEEA ke
SkbAel olg WeEA7E 7P S Ak vl A2l uazﬁa 2
7 A1ZR S g G Jlskel WEEATL YA WAL 7
$2) FAY Agel g L F SY W YEEA e 3
AT Y, 2o} ISR AR Rl 18 BTIT GETA A8 A0
HeakA opstel 1 FAIs} 878
oA sH w=hol BglT
Al 2] Oe o) wolg wopEalA (1) SRt wohgel B Hely)
@ WLz 141%521] tlael B4 ghethe URE Fska ok 2w
ol Qo 5y, ARolAE YgEA2) ol B4 gk elol thatel oFutAY
o 2% 141%%111% S A @ AT £ Ak 2 F2 B AAs
eue Mt A, FAH T A ol 7 ek Gzt Aol
Bl A2 o) @A etk TRle] ol @ Rk A AldlolA
FAlel dge Sje] o] WY AL ohrt ol Wk ¢
He A0 melth ¥ =RoAE 59 =
ol 71o95k34 Sk
A UL AN T} AT A 83
WAL 1) WETA HEL wEs)
390 5126 944 240l gols 88 4

0_1.4
2
2
ol
=L
=
o

N o
o
ofo

oxl

odt

=2
o
ol

ol

[-'J

o £
rlr
o, rir
>
3
4 o

~
©

>
PN
oSt

i)
4
poi

[o?
N oo Rl

oft
31'4
~
i
xe o

LTS

é
= ol

= Koo
o 1o
N >
&
Anj
™
il

&
ko
rir
o
Ach

2
2

H

i
&
%0
T

i _hj
ol A
rir Hg r1r
g

K
Ao
&
flo

]_

&
i yo, o
ol ﬂl[O

ot orlr fo

ol 12
-
ok
ol
o
QL
N

2

sig ©
i‘f.

SRR
y M
:LI
L
g
2
N

O
=
oo

;:‘, O}m O_A.,

A

9 od i FH"
o, r‘.?ﬁ of

bt

2

1

ru

fo

od

ot

P,d

0

;9 rir

_|~
=,

o,
re
¢

o
rlo
ol

R ARSI LAATINN VEG 2L FH 0T 54 - B
17

R £59 439,

in}
3




o 2els BRekn ATl olsh Balstel WY 24 glo] eFBFAMe) 712 )
AT Sl A9V} YOUE ols} 2o WES AR PR 7Y F Bast
ST Az

e e B R L
o)A ASIE)E it obol gl Hg AR 7] el A Btk HS

o &
=9 = o|HF J9e FeaA AN %—s—} 93 el Ho]
U SAZFE WAL Yok £ Se] Belsh AvH S 2Y T2
Aeiste] A4 ol 8] ol e o:lT—E— FAHOE B
A WekA A7 Bl 418 Fojeha Holqu Yo 1
S} o] Bad olele S Hel ol 91 Holehu Aztach
A3te] BA D= o 2L

—10

i&

=3 £ g A7k Basieh 2 AN M
Eq4 94 SANGT T NES ATshe Badol goln Qo ofx Bl o
AAoz of A% ARF Ho| gl wH B =TolA =RAT, LFANA Al
e ol thate] £ Aol A457] Mo of A tslelE o 2 A7}
Bag oz A9

FA © AN, WA, Bt EEy, S-S, 7HaE

<B &>

[. S0{71H V. geg=xg
1. HEZae LX|
I. 821480l A= AL 522 2. HEME 2fsto] 0T UE &
e Jtsgdidt 258 ER2 st= 8
1. 7EE YYUXFH HE
2. 59 U ED st =9 V. 279 WEs dot= =¥
1. 2FU S0 et =&
. LHESH oM Helz= WE 2. 7t40f et =
1. ARAE HEME HIE22 St 3. Held =FUES Jot= =Y
AH KRl dE: 272 gtEs A A
2. HEMEO it 745 HER=EEE

3. ~Z: ¥ Eed VI. Lt7HH




ofEFAEo| QlEt LIESH S| thalnt 1 Hgk 65

I. S0{7HH

FATAED S WEEAE dutzdol 713 W&-EAl(Hlex) et M2 SAtAde ST W
SEAATE WA A4 2 Us 5 Aok 28 Al15ZNA “=AlFor F8Es ool
U T gl S Aol e FHo A R P oE AHohe Afole AlVERE Aldx
7MY RS ALt e 2P - JTEE AT 5 Ao ok FASR) NEE F4
Aol A8HA e B5-E BARSRE sk Atk By ok 8-Al thd AHA
oA Ao Faxgel detols WAIA 40l glvh TA Tk ofatAE S W8-S

of thago] A 5 QI oBERS AFH 0T FASAL, tho] HA ghe o9)E FEe
A4S B3tel A3 9 gk Te FRFAEA BB FHOE WEEA thde A
Boha 94 wriehs HETAE S @ WEBAZL HT Qi Ak el el A @
A 92 PAYE 7122 S Qs ARl Jste] WEEAT QT AR A 5
15]_.

S2] SREANY Aol Be QB F HY WS WEEAY TN Brow 745
QAT 5 T4 DA AL BESE RS WA O B (5
W A7 AR I BAHOE FHSAL Yrky Teht oleld WEe] FAol gl
Toha WETFAH g AL s ohlstel 1 TASE 8T Bk ohe, o
o Agslol Bafe] FUoA Y o] Walth TEl YHAL FRTANE PUT
G0l ols) L FAo) B T ofFAYe] EASIL Yrke UL I AT =9
RE AEstgod, g Y0l EFA WAE B3 su 9A grke viwg wefd
of 0|9} & FAL EUSA UATTL FhH A $2 TS SUe =0)E ol
A (1) ok ool Ba Geluled @) WETAS U8 Bee MEsE W
zge WEFA ool B4 Stk 942 Astn Aok

o)
BN
3{_;‘
o
)
4

o

o mr 2 K

ST

ol

| Sy LN

1) oFte] FAlo] e WE [A3) 2018. 12. 13] [HE A156973, 2018. 6. 12, LHAA].

2) NAF AzolAE TAZ R FEEE 5, TR F8E= 580 $ 2IY, (AR,
wE FARPS AHE 9o sk ok

3) #Hl= T Yoyl o] A% ool Ut o R RHY} S -5 TEHOR sk Sl Aexe 4
A H4E 4 gloka B ool 2002 5. 28. 4131 20000150299 #). whek Aozt A-4-Htial oA
A5z} FAFAATF E4ETAL B ot HE -, “BEA o] HEZA, olgtdA it st M=
A1 ANZ, 2006, 367). “Lof| HEsto] o] A9 Alezol] o3 WB-FA= 7Fe st s = Tl (XI)/<EA]
&, HDAL, 1997, 402; oD, oFHHAN, wFFAL 1994, 3627,

4) § 307 Inhaltskontrolle (3) Die Absitze 1 und 2 sowie die §§ 308 und 309 gelten nur fiir Bestimmungen
in Allgemeinen Geschéftsbedingungen, durch die von Rechtsvorschriften abweichende oder diese ergénzende
Regelungen vereinbart werden. Andere Bestimmungen kénnen nach Absatz 1 Satz 2 in Verbindung mit
Absatz 1 Satz 1 unwirksam sein.

5) o], kol A, 50, &anlA EAE Aeks AlRle B9, o Aol A, 1986, 1937
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6) TWHFINXN)/ =AY, 3450; 0124, “Fis} vy A - Ah85A4 9 YrFas} A3l 7, =3
A34A A4Z, 2010, 194-195%; HE+, “FHfol tht APEA FAS] A", AAHAT A28 Als,
2013, 194%; AR, “EF3AZEg] Y&5Ad B3 2D /1A 1 EAAE”, U= A36d A1z, 2012,
1587, AlFAre} 2712 A 9] Sl TR} witlFHel sttt AFsla Qe EH o2 A, “AlkAr
9} oke] Y EA", AHIAPHAT A5 A2E, 2019, 919, ok A332Q A2 71434 28 v}l thik
YE5A= d2Fog R dF oz rhsd 495 A e 87 AthA 8, “Y 2| 3t
A7 857 F2A - Yyt FALY vlm Y AIAE 7, ARZREAIAT AS0AE Al1E, 2019, 1739 245
70). olol #3ted AAT W82 ofF L. 1. o FH=

7) AAZ AL ol V. 3. 3) F=x,

8) olzigt 9] o2 Az, “FEAHNAY B trtzde] EEA”, AHe=d A41d A3E, 2017.



ofzttAIgol| Qg LIESHI| chatnt 1 At

it

THARE E3AHx2 AZRL 9B/13/EWG)S F 7 SR04 Y8549 28HHE
Agksta ok AA, A3 A= X1]26c}°1]/‘1—‘5 T4 Qe el L. 71zt e AR
A 28-S WA ey al Ak k) o] iAol ofste] Tes] HES A
ot e o= @8 A9 m%‘ﬂﬂoﬂfﬂ Xﬂﬂﬂ"% Y o]l sty “T<&5H 9l
© 737l 282 HETE,
o} whebA AT et 0}‘43} °]4‘Ff7é‘: 7]l azetd
10 ETFAC] e 85 WEEA7E ol FAAA 7] Wil
141‘% & Ak BE gl B3R 8ol B71A A= s of ahjr.ll
] Allz ARgelA e 3T B FHATl 7R Ald e Aol
Fo -850 thdol A7 Qe Olﬁﬁf} SAESS =
HHoz 2nAAGS 239 WES BL o Slojof It
W85 Aol ARt AR ofe}, A1 247‘1]7} 4857 o7
H 2 (Transparenzgebot) & 285 A ko 2o 2e FHA 9o ne} HE
AZ Az A2l 2857 A= Akxdol 754 = METH
ofof = e 8 0% sal 317] w2, Alekxde] o] A5 84
7/\9‘: ol A= AAE A= 4T = vk o= Atk
] Z ARFME "2 Bl i B2, s 23] Wt ojs)t
o), Aekel T FHEAHI Al WA Aske} 7HA WA Haeo] 2 HA
%QX] Fet L st kY A4z A, A FE S5k 1 vt
dstols B3N Bl o] FojAA Feve e Adsta gled

I
Zgo] T4 Al ke s Aol WA tide] drta

O:

Zore
_I
J

o rf o rlo
3
o\
Lo
o
N
é
rir
)
Jg
O
>
X
> d
0
o
L
ru
rn?i
lo
ﬁ&

ok

o
e
o ot
£
=
ot
, e o
o o 1o

ol
|

fuoro o
N

bt 2 Ho
N
B
oh
K
o,

]_

lﬂ

H

rLI
“‘g i o
o off md 4[)4
o,
ol
o

R%]

o T &
ﬂl

o
. rio

PN

oo"

o

5.: e
"

v
tlo
N
3
By
>
o ¥
Ho > qr
X

=2

fr &L

2
Ao
iy

e

S
Y
ok
{o

i
i)
+

_p

.:H

o
N

Z

)

o

2 P
e & o) ¢
%

LR
é :%4 ro[« ol
= o ok
x 0K
nNt rlr 3(_}‘

2 x|

of
i

o L2 o

N

I ok

3

- 2

e 2 r>4
2 —1>
o

Of

2
ol
(i,
il
-z
i)

9) Article 1 2. The contractual terms which reflect mandatory statutory or regulatory provisions and the
provisions or principles of international conventions to which the Member States or the Community are
party, particularly in the transport area, shall not be subject to the provisions of this Directive.

10) B33 A3 Yol 13; Fuchs, in: Ulmer/Brandner/Hensen, AGB-Recht: Kommentar zu den §§ 305-310
BGB und zum UKlaG, OttoSchmidt, 12. Auflage, 2016, § 307 Rn. 15.

11) B33z A% YWolf 14

12) F3HE A2 Yol 1.

13) Wolf, in: Wolf/Lindacher/Pfeiffer, AGB-Recht, RL 93/13/EWG Art. 1 Rn. 35, MiiKoBGB/Wurmnest,
Miinchener Kommentar zum BGB, C.H.Beck, 8. Auflage, 2019, § 307 Rn. 2.

14) Article 4 2. Assessment of the unfair nature of the terms shall relate neither to the definition of the main
subject matter of the contract nor to the adequacy of the price and remuneration, on the one hand, as
against the services or goods supplies in exchange, on the other, in so far as these terms are in plain
intelligible language.
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34, o] 87 =2jolr) ST, FUTFAM /13 WEEAL AA BAANA A5
St olojoh Beistel efol TS LLEBAZE ARH Yol 1 thaelA] Aslshs 2
o] 6]9142) U-8RIA), oP okwto] WEEAE WA & Zo| AHolT EEAE B

15) —Er g dHol Hste] AR AL oF, "oz WA ZIszde] MEH e, WA AI7BE, 2015,
ols}, 78}, ool SlojA T Lol EH%J aF - SIREY =ofot 7 Al SlojAle]
ﬁéH 7, WAy A26d A3, 2019, 101 ©]3F F=.
16) E3A= 2% AHol& 19.
17) BT-Drs. 7/3919, 22.
18) MiiKoBGB/Wurmnest, § 307 Rn. 1.



ofzttAIgol| Qg LIESHI| chatnt 1 At

2ol <9212l gl Ao] Bste] o] tigsha ek FAe) AL ofptol YEEA

g A e 212 9129l ol HotHGIN) S el ALY HEEAES U

o & 71e d9z agsa

WEEAS) tgol B 4 gl TR EEA) thaelA

RS Atk 5 oleld WEgel Wedt 483

sjo Srae _w YL Sl5h Gt BARE £ A $alel AdHE 3

(1) 30tk Ao vl el Fhae] tie Fel, o Vel () MEwEEge] 7

3ol tiste] VEEAE & 4 gtk ek

o Wofed Al 1) BT, o] TS 54 SIok gl A 42
= Qo2 o) M@ SEH ATL FA @1 FAHOE o

o 0% BT = vk Y fpEFe

PR 973 wolEold WETFH osto]
o REFAE ol FolAAE o Hrke A= T4 o2 o] A

shol] whew ofphago] Fu T;L uw R el B A o, P ol s

ol WSIsHE AAoIA hat 4 2Pl el gl B2 U185 oFe) TSI 2 o)

7he] A B WG WEEAL ol B4 kor, B WEFHS WEHE 8
FUFYE FU thdo] HA etk I B 4FS AsHT)

. LHESH UM Hel== WE

ol

=9t B o] AL ARG ¢8 e METAY UL OE 8-S
&7, o8 BEske fdrgRte] W-SAS tide] Fntal By 1o w (1) 559
S Aske W8] faxd B (2 METHY WES s 28, & HEiEx

< W8EA thdolA Adnta Bk

r]I.

-
o
o=

19) o]oll #ste] Staudinger/Coester, BGB: AGB-Recht, OttoSchmidt, 18. Auflage, 2019, § 307 Rn. 281 #=.

20) BT-Drucks. 14/6040, S. 154.

21) Fuchs, in: Ulmer/Brandner/Hensen, § 307 Rn. 14.

22) BGH NJW 1998, 383.

23) Niebling, Schranken der Inhaltskontrolle, Tiibingen, 1988, S. 202 ff.

24) Joost, Der Ausschluss der Inhaltskontrolle bei Entgeltregelungen in Allgemeinen Geschiftsbedingungen,
ZIP 199, 1685 ff.

25) BT-Drucks. 7/3919, S. 22.
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26) SYLolA o]H 3 YO Z Fastrich, Richterliche Inhaltskontrolle im Privatrecht, C.H.Beck, 1992, S. 252 ff.;
Staudinger/Coester, § 307 Rn. 283 ff.
27) o] FYelA= Aol E&H 0 E AFsluE YE&FA Y thdo] HA gethe A& T8 =AR AAse
Az A, AH=H A3ed Als, 1589,
28) ol#g HAE KW, & =&, 09 o3} F=
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29) Staudinger/Coester, § 307 Rn. 281; MiiKoBGB/Kieninger, § 307 Rn. 1.

30) &l ol Sl FUANME o7k siAe] Ayt 5 WY AB07E A3Ee] sl wE A3t obde
7z38kal QthStoffels, AGB-Recht, CH.Beck, 3. Auflage, 2014, Rn. 423).

31) TYT YHOE o] &Y, ko] =&, 1941959, A, o] =&, 0¥, AL, AH=H A6 A,
158%.

32) M34, “d o] 3A Arles FRAl - syt A ek vl B A 2, SRAEA DT A0
A%, 2019, 1739 2 70.
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Abstract

Subject of content control under

The Terms and Conditions Regulation Act and its restrictions

Lee, Byung-Jun

The Terms and Conditions Regulation Act provides provisions that limit the application
of regulations on the content control by clause and by industry(Article 15), but there is no
explicit provision for areas excluded from content control itself. In other words, it does not
actively stipulate the contents that may be subject to content control, or exceptions that are
not subject to it by the explicit provision. However, even if the The Terms and Conditions
Regulation Act does not limit the subject of content control by the explicit provisions, the
content control by The Terms and Conditions Regulation Act may have certain limits based
on the inherent limitations within the contract law or the general principles that our
legislation is based on.

The German Civil Law, which has greatly influenced the enactment of the korean Terms
and Conditions Regulation Act, prescribes the subject of content control in an explicit
manner. However, despite the existence of these explicit provisions, the content of the legal
regulation itself is not clear, requiring specific details, and the scope of the regulation has
been controversial in Germany.

Currently, our majority of theory accepts the German discussion and takes the position
that (1) the agreement on performance and counter-performance and (2) the declarative
regulation are not subject content control. However, since there is no explicit regulation, in
practice, it is possible to find a number of cases where content control under The Terms
and Conditions Regulation Act is attempted even in areas that are not subject to content
control. In addition, our theory only declares the content in principle, but there are not
many papers discussing specifically the areas and limitations that are not subject to content
control. However, in theory or in actual cases, it is not clear to distinguish between areas

subject to content control and areas not subject to content control. As a result, it seems that
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also we have not been able to make clear delineation in our practice. In this paper, i tried
to contribute some degree to the clarity of interpretive theory to some extent by referring
to the German discussion.

In this paper, we have looked at the fact that there are certain inherent limitations in
terms of content control in The Terms and Conditions Regulation Act from various
perspectives. The fact that these inherent limitations are in 1) a declarative regulation that
repeats the content of legal regulations and 2) a clause that sets the content of performance
can be recognized without explicit regulation. Nevertheless, it is deemed necessary to
legislate such matters because practice often seeks to control the content that is due in the
Terms and Conditions Regulation Act without clear recognition.

In addition, it was confirmed that the meaning of the declarative regulations and the
provisions that determine the content of benefits seems clear, but in many cases it is
difficult to practically judge the parts excluded and included in the content control area.
German precedents have also been criticized by German academics for not clearly
presenting these areas and for being arbitrary. Also, looking at the cases related to our
precedents, it was found that it was necessary to specifically judge whether one can be the
subject of content control or not based on the relationship with other areas or other
jurisdictions. Therefore, it seems to be an easy area at first glance, but it is thought that
there are many difficult tasks that need to be materialized in the future.

In addition, further research is needed on the relationship to the principle of
transparency. In our academic world, there are more and more papers that study the
contents of the principle of transparency, but this principle has not yet been explicitly
acknowledged by precedent. Furthermore, as shown in this paper, since the principle of
transparency is applied to areas excluded from content control, further research on this

relationship is considered necessary.

Key Words : Terms and Conditions Regulation Act, content control, legal article repetition

clause, content of performance, price regulation



