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T HAT AUAT A ofatel] ofsto] AAE 1, whok @AAL] AR} WlekA] ¢S el oAt A
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71) A4 WAL rR2A(Es APANED) sl #3 =712 (International Rules for the Interpretation
of Trade Terms,), 241, ‘=444 5] 2] 2x(International Chamber of Commerce) 7} 2 <A &Fufj o] Al 2k2]
A4 S-S SYsh= THS AYSH 213l 1936300 A A=A, T AFHZ 20200] AAGE AT

72) A7IZ
1) BARRE Al & Theo] AR Adpdo] o F-9] Add FE-S o|dishx]| ofld Ao] e Aol

2Hx1e] o F oldls AAT 4 Utk

(7D Ao oldley E=E AExY FUg A%

(W) Aleke] o]d) FHl & olsfol gk Ao 3¢
=l =

TS aAskaL lHjeks =Rl =3
)l 2k =l ARk Aol ety
Article 71
(1) A party may suspend the performance of his obligations if, after the conclusion of the contract, it
becomes apparent that the other party will not perform a substantial part of his obligations as a result of:
(a) a serious deficiency in his ability to perform or in his creditworthiness; or
(b) his conduct in preparing to perform or in performing the contract.
(2) If the seller has already dispatched the goods before the grounds described in the preceding paragraph
become evident, he may prevent the handing over of the goods to the buyer even though the buyer
holds a document which entitles him to obtain them. The present paragraph relates only to the rights
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in the goods as between the buyer and the seller.

73) A3, TaAEEmlAke] Hal,, whgAl 2010, 265,

74) SR HAE, 4] =F, 1549H; Miriam Goldby, ¢p dt, p. 9, 26.

75) AFE, oko] A, 379; U, ke A, 2589,
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e A0l ALHA e A et aA5AEE 943 Xt 714 AR 29 A S8e
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Holgte Adatgde] AP aARlelekar Kolof girt)

77) HFE, ol A, 4239,
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ARGz BT B4 BE ol 0T SUTAZAE AT + Y=H FAL A
82) Miriam Goldby, g dt, p. 30.
83) HZFd, ko A, 4249,
84) Miriam Goldby, o dat, p. 14.
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89) Ralph H. Folsom-Michael Wallace Gordon-John A. Apanogle, Jr., Infenational Business Transactions, ond
Ed., West Group, 2001, St. Paul, MN,, p. 207.

90) UCP 600 article 20.

91) UCP 600 article 14 d. #aol w29, A-g7o] 3+ 7t Aol 2 &H = MaksdS a7dhs 4, =0l
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92) APEASY, TFEAUY,, APEASY 3, 2014. 8, 3019, thH 1992, 2. 25. A3 911130026 #7E;

oH 2009. 10. 29. A1 200713]'52911 52928 #4; oY 2011. 1. 13. a1 2008T188337 H2 &.
93) THF UCP 600 article 9 2 1001 wet Al-&7hdag-2-a)o] A8 & o]o gk 273 TAE YA
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Abstract

A Study on Legal Nature and Effects of the Switch Bills of
Lading
- Supreme Court Decision 2018 Da249018 Decided June 11, 2020 -

Lee, Jung-Won

The bills of lading is a security issued by a carrier who has received or loaded goods at
the request of the shipper, and recognizes the right to claim the goods. Pursuant to Article
854 of the Commercial Code, the carrier shall be liable for the bona fide holder of the bills
of lading as stated in the bills of lading. However, in case where the carrier issued a clean
bills of lading even though he never had received or loaded the good, the Supreme Court
consistently states that the legal nature of the bills of lading as a security originally based
on facts that the carrier received and loaded the goods is superior to the legal nature that
the carrier should be liable for the wordings on the bills of lading. Therefore, the court
determines that the bills of lading issued by the carrier without receiving the goods or
issued by the non-carrier is invalid. However, the Supreme Court’s attitude is not only
against the words of Article 854 of the Commercial Code, but also risks damaging the
circulation of securities and the security of transactions. On the other hand, even if
international trade practitioners have been issued the original bills of lading, for various
reasons they were issued a new bills of lading, a so-called “switch bills of lading’ by
replacing the original one. With regard to the effectiveness of the switch bills of lading,
there is no reason to deny the validity of the switch bills of lading in the internal
relationship between the carrier and the shipper. However, if the original bills of lading
was not recovered and discarded in issuing the switch bills of lading, the carrier shall be
liable to the lawful holder of the original bills of lading and the bona fide holder of the
switch bills of lading, in accordance with the wordings of those bills of lading. On the
other hand, apart from the external effect of the switch bills of lading, in the internal
relationship between the carrier and the shipper, the issuance of the switch bills of lading
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in the interpretation of the intentions of the parties to the transport contract can be
considered as creation of new contract or novation of existing contract in case where the
parties of the transport contract agreed to extinguish the existing debt in the contract and
creates a new debt. However, it is necessary to be cautious in interpreting the issuance of
the switch bills of Lading as an intention that the parties will completely extinguish the
rights and obligations under the existing contract of carriage and enter into a completely
new contract of carriage. Thus, in most cases, the issuance of a switch bills of lading will
be interpreted as a variation of the contract that does not change the identity of the existing

contract of carriage.

Key Words : Switch bills of lading, House bills of lading, Master bills of lading, Novation,

Contract variation, Doctrine of Estoppel



