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49) THA =0]= 20259 64 37+H F= Law Commission, Digital assets and (electronic) trade documents in
private international law including Section 72 of the Bills of Exchange Act 18820] gt oJ7ALH-FA
(Consultation Paper) No 273 &%,

50) {7104 FEA A2 HAEEZ tigt AAA Hel9] 5 - A2 i, ol HAEER
Y (@A ot FE A0 oFe 23hHo] A3xtof fist EAuF dHHO AR I & 52 Us.
UNIDROIT ¥A! 5(2); Christiane Wendehorst, Andrea Bonomi, Matthias Lehmann and Shaheeza Lalani
(eds.), Blockchain and Private International Law (2023), p. 102. o] ABQ] 7+ A8 “XIm A} in Bonomi et al.”
2 Qg
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otk EAME AHFAE M QAU HAEHE dof shvl, IAYES L B
=)

A e AXAET 22 7] Ao 2AHA g AEE Hdola, BB (E
bS

T BAE) AR7IEd st AREE AodA FaAAo] off¢H, YARES Al
o] M| FAATE Hofstz vt Hiz A2 o] 9lof V1€ 2 e H88)

71& ofHt

202 AR = BYAHAUCC)S TPEAt Sdte Al dA &
(controllable electronic records. CER)oll #3+ A4S =AM FAHTA (A 12-107)%
] ok HY-2 20211 A
F7HSAHEWpG) = AR ASFHAAARNRDE Toh FAH == 2023 5€
UNIDROIT7} “HA &AM AP el 33k & (Principles on Digital Assets and Private
Law)”(UNIDROIT ¥3))-& A €lst 1L, @A HCCHOl 2rg-& F31 Folthsh oA =
TR o] gA} BT Fol B HECPIALFO) SRR T W) A|H S ATt TR
Aol B =97t s oy ol FE A dYel w3k A, ZAE W
AA SR =0k 51 Yo FAAY S =9 wfg REEtES)

<
=
X0
H
i)
ol
o
3r
Luf
o
A=)
>
2o
[>
bt
N
Y
N
>
2,
s
o
Hl
=
Z
o

9M| A WA Gérardine Goh Escolar= TIAEEZS] I A|AYE E218 JAAPH A
HES st od Mg AFstasy HCCHE 29 Z7|dAlo| 2R of 7)o & 19}
ANE 7Pl B SAAPE =S gheFs] skt ok @A Bk SR

REI}DE FAT =0 ) B )Rk PR, GEAY, UAYESS UAY
ARG BB O AGIE F2 TPPANH OALED S g

51) £7] A= 20184 39 I FGAIAHE Y Y3 (Financial Markets Law Committee. FMLC)2] ‘2AFA A}
71en A HA 284 A (Distributed Ledger Technology and Governing Law: Issues of Legal
Uncertainty)’ (FMLC 2A])0] 9t}

52) PPRHATOL AL B e 1A Q0.2 99 THIRte] Aol Bt TR o Uobbl et 24t U
o] ool 9.

53) A R Bt RREES olck ARt Adlel Frgu
2R A900] Ve A7-UNIDROITO] CiX|RH Z2Ale o]g
6378 A15(2022. 3.) 43H o|s} FFx.

54) A= Gérardine Goh Escolar, in Bonomi et al., p. 10 0]} &, 9N E2X}Q] Tetsuo Morishitaz= U=
WS 270519, Amy Held= “d= AN FAILGEAME adrolets AlEos 22 AR
oro] wAS thegick JPHE Bl BAAEHO] 2stols 941 Law Commission Gt 49), A3E3}
x-]]4x]— RFR

o T

S0 AR, TR A
FA02, Mgt Wt A
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2. 7P Ab] Bt 7127 e

71 FHdRRLe] Holot WA dE H IHEIAIHYS dEAH

HAHEES #d F7MS o7 o 3o o8 A UAEEZY M4, #3833
HA o] Fol7behes Aotk gAgAtelgt e tiAZ gAY ARE FAH
A4 7] < (distributed ledger technology. DLT)¥ ¢33} 7|&S o]835to] AAH o2 7}
A7F A% oldE 4 e AAA SEE Witk UNIDROIT 920l = b A e xbit
2 Al ] tiide] 2 4 A= HA7]E(electronic record){1H], HAF7| 52 Z A Ao A7
Hol i A 7hsgE AHOITHH A 2(1)(2).59) 7HIALE HolEelu, BE HolE 7}
PR of T

FhgAae] WA AAe Ay Ao s BA i 98 oeds Bl o B
AoE BA etk 1 AFMe) Ui TANEY DAL HAAH S Tl
weh chEch HEsee) A Mol wek Fab, S, EAA, HF wE A
49 UAYRYH PP 02 JA AR

L} C|X|HEZo| 25(Taxonomy of Tokens)

292 FEARLEITHFINMA) = T2 57419 FA A 2018'd 2€ ICO 7ol =
Zol-S TR 1 BRVF dE] ARSEHE ) ol FAY BEES SR ¢ ¢

AHEZS 75 w2t @ AFESS @ FEHEESNF @ ArtET (asset token) &=

55) 7PdAHol AT S H (A2 Al15)0] TR, “TPIRMrold FAIA TR Ad Ao2A AXAo R
A T o]dE £ e AAA ZB} 1o e UAQ] Heloly, ARSERAlS, ARl S; HA}
Ast5d 71Er 35 2 £9) ok sfuo sdshe A2 AYEnh

56) THH<Y 2018. 5. 30. A1l 20183619 TZATF T 2021. 11. 11. A1 2021529855 WAES, 7AdH9] 47
L ARe, AR 2A WA O] B A1 ZAZERILe] Bt 3o @
(CISG) K& 71542 B0, Sojdjetn A W S 4320023, 10), 79 ofst AL,

57) g - skl 251 2let W Al4uh2024), 1148TH o]}, Felix Krysa, in Bonomi et al., p. 157 ©]3}; UNCITRAL,
Taxonomy of Legal Issues related to the Digital Economy (2023), A|35.9} A5 &%, that 20234 Markets
in Crypto-Assets (MiCA) 717 Ald S22 1 7|53 Fasts 40| BTy ASAMMAAHEE ASA
Aol T APYR ZRS 831K grh

58) 7PdEet B gtz BlESRIY ojH2|go] tiaAol.
59) ol gAY Tedlo] YEAT e E0F oM 54 7lsold MulAS 5l Attt
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£ $UY E(security token)6® O 2 H-F3191 1, 20191 ICO A F HFEAE @ 2HolE

C CIXIEXIAMC] MEHAEIS 9ISt FHA =29
(1) UNIDROIT Z62)

UNIDROIT U242 HAEAR ] AP Seof gste] e Ay 5S4 o3
= AAshl, AW A 97 5= gAEAte] E824 A (proprietary issues)®] &
ARE BETRed) E@Z AR o] Foll7be HAA R @& Aot} UNIDROIT 2|
< gAEAte] o= =71 I X (property) 1A E THFA| 2o WA EHA A
o] tio] 2 5 S-S Wilthed %73]. 59 AL =AY AFA AU 2AAE
W 549 HEHA WMo = 2 gRA A3 22 S92 SH dsjA=
FHA d2AS Edske H Atk S 9 93 AEL OALEALE A Y 71E
AL A 2HlS FeEldhe AFEEC] HAGALE AA e Bl A 2EoA EFAH
= BABEES 3L o] EFAIY EAY ESAIQ] VIES A U] tAEAt
FEU "HEA AA A AT #-Ho] e ol 3 57HE EAI7E BEvbssAAY vt
St E s AR oIAY BEAo] ofetr] wielth Yol AA 5= AAFY FX
(waterfall of connecting factors)(THA|E AAYZN6OE FAs=t], ol= HXEA4 e T/}
W&o tefdel vlFol e A UES I B} shte] A4 % (one size fits all)
S AT 4 gl7] W olth @y oz EEA|Qo] F7) & (public)/B13] 718 (permissionless)

60) AYH O Ualg Yolols 20T EAIED Ei A|REIORILE sher of SUo] st Al
EAEEY RS etk

61) the Abptol] AASIAY F1e] 52 o]&sto] 7MW EAdE £0f 7HAIY ?_W*é% ??LO}‘_ = —Jﬂ"‘ 7]
g B2 £ GREARE ARt AAES AMAEEE] Adstet, 259
oA a4 Qlmetz F=9] 4ol HaL gk AEo]ZHI0] et FAY
Hannes Meyle, in Bonomi et al., p. 372 0|5} X,

62) 27l ARRIGE 53), 43H ofst A= 1 ol i, 4450 AR 271% Qlot

63) TetA DA 5= AA] 33)0 Tt AlQlEl= Ardol disto e A&k

64) UNIDROIT ¥A], Commentary, para. 0.13 ©]5}(“Commentary”). SHA A& E= gHolaty YE2r}y off
A PR o]l E0lebe AS YulsiAlE Y

65) Commentary, para. 5.4.
66) Commentary, para. 5.7.
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A=A, B FNF(ES HHA . private)/ 5713 (permissioned) A o] we} G| HFd L7}
ATESD AZ 59 FAYPEL o] TPIAMbE A B8k -l ALk

2) o)L= APE 3] 9

HCCH+= 20234 5¢ ‘HAEAMF 9 BEE 35 Z2AHE'S A4t UNIDROITS &
TAYGE AP = s, “HALEZOE <3 ﬂlﬂﬂ% A BEE A8
Qe AEIIIES AP 2 ST 2024. 5. 15. LT30S /\IZTQE HCCHE U~
HEZ] qAARAY, FAY, A=AHY F<l- d B =AY 2@ 5 A
ZAAxtol] A3 F2E& npEst] A7 =9 E ARSI A A S %‘4— %l 01468) HCCH
7} UNIDROIT 93] 55 o, &HdAZ 2o g 7|tdh

3. Al AR A

E5AQ HESZE 8 7MY mAA G = Aleke] &AWl A-8Hth o]+
TR A Y (e ZHE)A Y Aens} TA A A 2o Azt Uk »,—X}A
A EE AL FA oY REARS A8 FHETY] A9 AA vv] =5 228
2A2HE ez g HEFIolY ojfeed 22 ¢33 # 9] ICO(nitial coin offering)
= SHEZY STO(security token offering)2} EE8HE AAALHAMIES T 2:H| 0|

EED)Y THIAIAY AR oA o] FojA= SAIF Bl (private sale) 5ol AT

TPARIAR &0l M o] AR, 53] EFAEL] TAAERD 2AR] v o] 73570 A

67) 3NB2 FoA 25AIQ000 AFE FEo] A2 o+ e S5AIA0l 1, v&7IE2 YEH I 7o
Pt &L Ao HY S BRste E5AI0Ith Y ESIY o] 30 - vuls| ot W
SHI(EE 57), 11479,

68) 39 +=9] Y82 HCCH, Report on Exploratory Work: Digital Tokens Project, Prel. Doc. No 4, March 2025
o 7o) ARE Zom g WA L 20244 62 FH2lH TR ED e FIA AAE] WA
A7, UNIDROIT 9182 4915t mol i 92 thiitto] oigt 2 24] S1out HCCH Aol
ohgs| Aolshil 243 1 ARyRelete AAlo] 2ujo] 27stelof g,

69) 792 B UEAE SAGUUYY T wfoiol Al 322 AR, e
3 Q9] 7 E euA A 2L =, Z7HMIRMRIAIAAT 7S TSR R AE AT oA 9] A

2= SAo] matE

o= Aefol Fojst= IAE Tto] AR} SRS Wt} JHARRIAE S dAhe] Aok R £

Heo Mt 20 FARE4R A|18 hs)o] Ast Tt Kﬂﬁ](multﬂateral system)of| = ZSEX] Qf=r} 7}

ARPIA 29] 0] § Rk (Term of Use)o] 3t £74WE Aeaet 17 719 2L 913 Zolck
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Ak FARE ARSI Grieks PEAAAN 2t WEFE 52 Batel AFse #
Aol 2§37 301, W A o] Gtk 7PFANAYL 24 o] AYHHATHL.
2 A8 7PsAol Atk FPIAANL 9] PR Ad(poer-to-peer transaction)S] A%
el A4S BEA 7162 AGRTHRL )M T 1t Qo =3 ARy R o]
Y] 2vkEARe] FHR o FolAHtE %*JBI HEYTFH o] BRI S
SAEASE S PR A FARS HAT & v, Heeo] glod Acke
ARgBaTPel W 19 AL Aske] TANEAM6R) S EAH olY(EE F
Byol 7123 Aold F Y FAFIE FAA 59 olBL ATk BEAA VE
A=Y UADEZS WAFAE QKR ol AsHe TAAYNAE IALERS) of
Aol 547 olgjolt), tliEel WA BAL AASHE AYE ol BAtEE A

N

mlo

A2 QIEAbl A ol AT Aol B2 AR EE o dale A}%@ o] z
4 gFolof G 1eY BEANCIN o] FolAE AnjEAIke A9 dYH B
o Agle] Hi 27} wE GYH FFo| A B} B 2} @.oz we A

A
EE 23 o)gd] $5¥ Wart Yok AsE Yok
Ak Aol Bstelts Agle] Ulgol me) ARRANYT A2 8L YA 713
Aol gAREH A3E o) FAH ABTFROEN YT 5 Ark
4. EHEH AR =AY

of|l 9179l s77k 17 5 BWA WO Belo] B A 7] ABE ASH 9
B2 Qe BHAoR st ONLEZCAY NERN S Ao FAZ ol
U g g3sks A% MASe) 0] FA Bk SsAel 340 A E

71) Mehdi El Harrak, in Bonomi et al., paras. 3.11} 6= =X|(Sjef van Erp, Martin Hanzel, and Juliette Sénéchal,
“Blockchain Technology and Smart Contracts”, European Law InstituteS Q1-85}HA]).

= = O

72) ORI 20| vjujo] A2 EojojA ok B UNFEOHCISG)O] Ag ojRi =ato] 9lid], o] 274
stejete CISGE SAsda 5580 vjojol= AREA] ooe grhxuel SUEZ] tfofols
AREx| ert ol LYURGE 56), 248 Ol HE,

73) FAE 2024 4 25 SAAWAEAON L Hie dHgeIe] I AEe OF B
(LEX/DB25615546)0] A1 1L5]0] SHAEI9lc}. o] vl=aQ10] waxel Aust /MrEsiaac] £dAt
QALY WI(YE sjxfe} 1 ojmolhE Atz lEQlo] §Eolat B R AT LsulAe 7
g ARolch A7he Morishita, WAL, 117 A 29 7|8=to e aele A8Y 240] =2

ol ] A7
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2 Azd7)s BAHOR o 45T Bone Akl dt AAAARIAE
A Aasts Zlo] duk 4o1u}. S FAARZE A1eHe AXBPR9e] B
529} ALl 2 A2 gAgEd) g 2HBee] 4% 3
19 AAE WA AR AL AAE ofale] ol oIt

ri
_I_,
o

AR, SAAES AR o SR o] AV =W E 53] AP B A
o2 IR =HAAAY FEF =Y A, *Jiﬂ o Asl glol XH*J*J Esfrto] Ay

an éﬁ—%ﬂ%}*ﬁﬂﬂ AdH o2k dafot AapByA7} fleuz g etst= )
At =4, TALRTIES Ak AR ES Y A 23R e 2Ae] Hs
o 54 50| Al =o1d F U F7HE dAe] =gA L

s
Ske] Aol AR Aol BB P - sl0 A
Ezg PHHM, ol T Be uﬂﬂm B oo A%
o YA U HAAY AZT F YT A Holth 9| BHAe F§ Be wE
AHEA T ARES A NA s e ohdd, ASIAAL DARES A
7} ohjet EJ'EHX}OJ TS| HALAGEA), A FAA EE T4 oo FuA
t A= 749 5 9ol BuASAe) AR o PET Bast ok

P
O,
(o]
d
il
)
5y
B

5. =% AR £

Tk BHN WHO| HED HTHY

299 270 AROIA AEFH AR 2AAE TR A g3k A5 2
02 A2 ) B ARAY 2AAE AFHolt 2 ofA7} 9ot %OM 23k
A 71 24D Wol 1 447 BA| - 057 & glom, A2 719 2

Ex
oBg ol RAMstaL) Bdstd Mt ME =8F aAA e A %ﬂ%ﬂ

b

74 Tei Toiate W B b ARl FAlsa) ghect
75) Morishita, in Bonomi et al., p. 785 A%
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thi0 53] 7Aoo, A ARe] £ e 2V R Qlste FaF
AgHAE Aokal EAHe AR A A2 AV lde HlEE 9l
o B3t P Atolgls At el 9 Wt AT 2
= Aol ollzl 23]y UF B2 HYH vUF B2 AT o

2 558 A2 dds] lv= Hol AR, & 27 THEAMEE “ord =
EAsHA Fete Zlo] okdE, “oydl= glal FAld &

Matthias Lehmann <7 ©|A &/ “X AA |3t sAlo T8 Fag 92
Wlell B4 =71 928 4 (e S BARSELAL “omniterritoriality” ] 2

S AT

rlj

HAREZS =44 Axe] /AL ‘B AAe 779 £A4loIth

LE LiZHN 233} oxi™ E3

AQn) B £F< AEE 19| Zolth ASHE Z4 M= WA()H B2
(endogenous token)Z 2] A|(A)Z] EF(exogenous token)e] o] FQ3dlt} HAAl= HIER
JNAH 1 7Fx|9F 2A7F EE5AIQ] IES Foll WAk BEER1H,®) o] A-¢ Saeiat
7h glen® o ik QA defs AASHA] e A ZEEZNA Al AdSH
(proof of work) H21ES Fall AEHA F7iAEel A a8 ol weh AT At
A A E FoA3h) A= ESA)] HESL A o EAde tid de@Es AR
2HE EF3Ntokenization) k] FERH(ES SHA)AIZ] ARME 7Fsd] A FARSH.
A7 BFo] A frtsdAMARD ‘Bl sHAE d2]] F7 (Hauptstatut) 7 B
AA L] EAW S FEE oIt Jokso ‘B sAE dAge] EAW e I A w

76) UNIDROIT %! 5, Commentary 5.4.

77) Law Commission(;f 49), para. 2.49.

78) 0]& ‘native coin’, ‘ZZ U (on-platform) EZ" F= ‘built-in token’0]2til = 3Ic} H]EF QL sy
ZAPY Qlone 1 waxel WA et el A 4 9k,

79) WA, “7MRMALe] Alvlel QIAREA A7 UNIDROITO] A €A1 4%t A9)4 DLT ¥Eo| e
gl =y oo st AP, BlmARY A3IY A4E(EW 1075)@024. 1), 959, AAEA WA ol

& A5 B (proof of stake) YA10] oot Qlot.
80) FLAME o] +Z2 FAAIRITL UNIDROIT LAN(LA] 4)2 AARMKEARART] o]Alo] th& At
Aol o]l gt Zerdohe 1 FEAYol| oottt qich
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2} ZAHEAL AN, AR AR 20, ANDE B4 APEA). 259}
E20) s} SAE AYE FeseAE HAY Age] FAMo] Furhs Azt
FESh, 2912 FAPIAULRHY S5k E29 Fur} sAE BEE o

ARhe] FEE FHsheAs BEe] 2AYH GETE As0E ATk

Ch CXIEEZS| HFHERL

]

<L)
(1) AREAS RG] P

B2 WY T0] AAARNL DS Fohel TPIANE BASHE vae
4 T 2 0T 4 Atk o|Zto] A folth Al T Aelst 1
o AZYA BHolA BRHoE AAARHA 22H 2R} ¢

THEARY, B5ol kAl 7158 TR ATl E A8

>,

Mo
)

3,

uebd AR E ol OARESS ARG B2 A9 ARl B8t

kRt A7k ok olells @ BARAel F538ks sk @ HALARtel F58= A
3i7E Ak DS BHAAk e Rl Absh= Hel(lith ELI Principles)©lt. @<=
T 2AA(lex libri sit)), TP = BEde] AT Bd(elective situs), LIMA
(location of the issuer master account), PROPA (place of the relevant operating authority/
administrator), PREMA (primary residence of the private encryption master key holder) 5 ©]T}.83)

=< BAA7Ie A AEA S8 Aselth TPdAtE A B
8t of 7Pkl tieh Aol WA AL =gho] qlou, TRk 44
B FANE A= AN 7P 1A o] e H&Es HEguER)e A

Hajelof st 1 FARE T AR Aol

ol dZA

rr

=
ks
d

whlol] o] TP AT AFERE A BBAHI A ol §3te] TH A 0.
2 7PEAES BRE £ Qe o] 49 Al ALt BEAL WES D} ok

2 FAAAIIAT} S Aol EAE Boltk, o|Zlo] TR AIH e )

81) Wendehorst(3f 50), p. 121; Morishita, p. 785 ©]3}.
82) Lehmann/Meyle(5£ 61), p. 396.

83) 1 9to]| PresC (primary residence of the corder)e. Q111 H|E F2l0]| Tjsto]= AN A S 2= Aol Tt
ThoFst AZAX 2 FMLC, paras. 6.35-E] 6.28; HCCH2] Prel. Doc. No 4 of November 2020, Annex I %,
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F f7Hede B4 A sty AAZMN7IBAAA] HZEHEPRIMA)S) 0
Efgatttd T7o] RS HARETS] EHH A tistol s EFdgkA7 A4 F
=0 &3 ZUEZY 49 1838tk PRIMACIE ‘AHEA PRIMA’S} “Al2F PRIMA(A)
PG HEH. AAAY (Bl 1A E ] HE)7t e ﬂﬂ%i{lgl IR B 785
o= PRIMAE AA|sk= a7} Qlthso fjollA Het=o] UNIDROIT €2 571 43+ =4
A A FAME AR Aol A Biy|do] Yo BaAA k] FAY

o] “AleFx 9 EHA A% (contractual and proprietary issues)”= TH&+C}.87)

6. 21 A e} e

rlr
N
N

HAREZS =83 Az 7 dste] -2yt
AARE B ek AR B A HAR AR A%, =, FE Sl tejM=
A TPEAEel i AAR] 7] BfpAke] SAMEAALS AALARM - gl A
7)ol WEI(EAE ol -sdhs A2 7HEAREe] AujlE o= Y ¢EIE
7= Zolekal th 89 A EF] A BpAke] dels AR ARIAIA ] ek A
AFE IR Tl R Aol A AP Al4sEHE A47xel wETAL PTh0

B4) WE, PRI D A wae] W 47, AT e AReEE Ai27s)
(2025. 8.), 519 ©]3} Fx.

85) ol AEE, IAIAMY E7HH A2 (2025), 316H ofst A,

86) Morishita, in Bonomi et al., para. 5.3.2; Matthias Haentjens/Matthias Lehmann, in Bonomi et al., p. 465.

87) YAl 5(3)7} 5(4) ¥ Commentary paras. 5.18%} 5.19 A%, A= A 24}t PRIMAQ} S-AFSHCh UNIDROIT
Al WA 17 71 HEWAY YA L ZAFHol §F LH2A Mg A B 012 FR
EMAZ 4 7ol gk stk ¥A 11. Commentary, para. 11.5.

88) ol Y MEA Helz 3Yatein] P CAPAN o] T¥CT i AL BRsich

89) Z2UME HlZ7HYE E5AIIS] HS siT AlAT 2R AMAH(0l= 2= PROPAR)C] £7%50]
e} sick A2 UNIDROIT 9%] 62 w7} iAol gt AlulS 71x=AlS At
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A7 A F 744 ool Ak AA, A HgolA HAREZS EA e &t HA|
HEZ T+ EEAU YEY 2 =AW A A(elective situsZA) S | 207 TS
A= fle Aotk AN AR EAR AL ofHER d-sHAl= ol AR AHA=
ofUth. 4, A 247t IHHES 715 dl4 PRIMAE AASHHAME B4 714
Aol A% 1] AelE Ao AUAYST BAL Al el AL AU

Agshe AL Fosly] ofdth v SLEHAA R A< ZH BF st

l‘l

AHECZE UXEAb] B3 HE9 AZAAS = Zlo] ul2A3t, UNIDROIT
o2 7K Al olgkal stohon o]y Wk el

s, A& F=3H FAEY Ao AHYH JPHECE 8 FQU) ok oyt
1=

=

EZo| A5tz A3 e

RS 9 4 AUtk OV AE BE UAYES Ade $Fo) FEEA AT ¢
WelE 2H3 53 HCCHS) 44 LT 344 =08 ¥ash =™ ¢ 28
7} Sk

VL 9

Qe A= HCCH oFAlof - Bl 3t 418 20258 AVIZ A 6€ T O3 A
T 95 FAIE FAHSE HCCHY 2HdS Avlsta 2] e #H oA sA =3<
ARt 59 YAbe F=olA] FAAPELY FaAdl thd 914E kAT E H) 7]
& Ao w Wtho) HA HCCH oot - BB &F 73 A2 2017 AT 5 20229 =
AAgol AUMNAE A FAG gA A DI 0] FAAPH| F7F=E %A, 2025. 10. 1
P ofo] LaH Fhmo] HHE FAIUFC] JFF el wet 57H]1He] st
o] FAAA FHUFL thaoltk. 2 I vl 8ol A MAE Fe] e %35k
obgth 2017 LRI Sol|A A= 5] Aol FAIAPE S thEE A 753 1
8730 g HEZHEY 4 55 AFSGE o] A% A 9E Hf Qlvh =418}

90) AR, AR Ao BUR STo] B FAW, FAFUAT A29 A2E(023. 12), 2209,

91) AXTIGE 90), 223H.

92) HCCH ofAlo} - Efef 53t A€ 20259 7}80] o]0 FAMPAT 7 8itie] Ao RS2 713y
st 2ie oozt Qe
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I. Introduction

Impacting almost every facet of our lives, the evolution of technology is an ever-present force
for change. This is particularly true for the 1965 Service and the 1970 Evidence Conventions.
Over the last 10 years, the ability to leverage the speed and efficiency of technology has had

an immeasurable impact on the use of both Conventions.

The United States and the U.S. Department of Justice have a long history with both the 1965
Service Convention and the 1970 Evidence Convention, pre-dating many of the technological
tools that we rely on so heavily today. The 1965 Service Convention entered into force in the
United States on February 10, 1969 (HCCH, 2024b). The following year, the 1970 Evidence
Convention entered into force on October 7, 1970 (HCCH, 2025b).

Within the Civil Division of the U.S. Department of Justice, the Office of International
Judicial Assistance (“OIJA™) serves as the U.S. Central AuthorityD for the 1965 Service
Convention and the 1970 Evidence Convention (28 CFR § 0.49(a)-(b)).2) OIJA is a small office
with an important mandate to receive and process all incoming evidence requests, i.e., requests
for evidence located in the United States from foreign courts pursuant to the 1970 Evidence
Convention. Given the volume of service requests received by United States and the capacity of
the U.S. Central Authority, the United States has delegated the ministerial function of executing
service requests upon private individuals and companies to a private process server — currently,
ABC Legal Services (“ABC Legal”). The U.S. Central Authority plays a limited role in out-
going service and evidence requests, i.e., requests sent in connection to litigation in the United

States.

Before turning to the operations of OIJA and how technology is utilized, it is important to

1) Both the 1965 Service and 1970 Evidence Conventions require that Contracting Parties designate a “Central
Authority” that is responsible for receiving and processing requests (Convention of 18 March 1970 on the
Taking of Evidence Abroad in Civil or Commercial Matters, 1970, art. 2) (Convention of 15 November 1965
on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters, 1965, art. 2).

2) OIJA also serves as the U.S. Central Authority for the Inter-American Convention on Letters Rogatory and
Additional Protocol for the purpose of service of legal documents, and for requests for service and evidence
received through diplomatic channels received from non-Convention States.
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lay the foundation of for the U.S. perspective on service of judicial documents and evidence
gathering. In the United States, service of judicial documents and evidence gathering are not
solely sovereign functions. As a result, there may be mechanisms available by which one can
effect service and obtain evidence in the United States outside the Central Authority procedures.
For example, individuals are free to voluntarily accept service or “waive” formal service (Fed.
R. Civ. P. 4(d)),® and they can choose to provide evidence directly to foreign courts without
permission of the United States (28 U.S.C. § 1782(b)).

Much of this article may seem a bit silly if looking through the lens of everyday life — we
literally walk around with minicomputers in our pockets and have the ability to be connected
to the world through countless electronic means. But as legal practitioners know, the law does
not progress at the same speed as the “regular” world. The COVID-19 pandemic certainly facili-
tated the use of more electronic tools; however, many legal systems have not yet fully in-

corporated the use of technology in their procedures.

While technology may bring its own issues (e.g., privacy, security, etc.) and is by no means
an answer to every problem, technology can assist Central Authorities with overcoming a myriad
of challenges. Over the past 10 years, the U.S. Central Authority has tried to leverage technology
in its endeavors to more expeditiously process judicial assistance requests and has learned how

to harness its benefits to streamline almost all office procedures.

This article will provide an overview of how one Central Authority has successfully im-
plemented procedures using technology to benefit its operations. First, I will provide some back-
ground terms of art and terms of “the trade” so to speak. Then I will address considerations re-
lating to the 1970 Evidence Convention and the 1965 Service Convention. Lastly, I will raise
a few potential problems that may impede the use of technology with respect to the these

Conventions and propose solutions that may mitigate those issues.

3) In learning that waiver of service is an unknown concept in most, if not all, legal systems outside the United
States, the U.S. Central Authority submitted a reference document for the 2024 Special Commission on the
practical operation of the 1965 Service, 1970 Evidence and 1980 Access to Justice Conventions (an ex-
planation of the Special Commission can be found in the next section) (United States of America, 2024).
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II. The “Foreign” Language of Judicial Assistance

If there is anything that I have learned in my time as a lawyer, specifically as a government
lawyer, it is that we love our terms of art, acronyms, and abbreviations. For those outside the
“inner circle,” participating in a legal conversation may feel like listening to others speak a for-
eign language. For those who may just be getting an introduction to all things judicial assis-
tance, or as a refresher for the rest of you, welcome to the crash course: Judicial Assistance

Linguistics 101.

1. HCCH - Resources & Terminology

The Hague Conference on Private International Law or the “HCCH” is “an intergovernmental
organisation the mandate of which is ‘the progressive unification of the rules of private interna-
tional law’ (Art. 1 of the Statute)” (HCCH, n.d.-a). Both the 1965 Service Convention and 1970

Evidence Conventions were negotiated under the auspices of the HCCH (HCCH, n.d.-a).

The Permanent Bureau or the “PB”, within the HCCH, is the office “responsible for the or-
ganisation of Plenary Sessions and other meetings, the conduct of preparatory research, and for
supporting the proper operation of the HCCH Conventions” (HCCH, n.d.-a). HCCH and the
Permanent Bureau organizes a variety of meetings with respect to HCCH’s work and the
Conventions, but most relevant here are the Special Commission meetings. “Special Commissions,
composed by of governmental experts, meet in between Plenary Sessions to *** review the prac-
tical operation of existing Conventions and recommend improvements in their implementation”
(HCCH, n.d.-a). Most recently, the Special Commission on the practical operation of the 1965
Service, 1970 Evidence and 1980 Access to Justice Conventions was held from July 2-5, 2024
(HCCH, n.d.-e). It is important to note that per the HCCH Rules, Special Commissions do not
make decisions, but rather “develop outcomes in the form of Conclusions and Recommendations
for the approval by [the Council on General Affairs and Policy (CGAP)]” (HCCH, 2020). While
the Conclusions and Recommendations are not binding, they “play an important role in ensuring

the uniform interpretation and practical operation” of the Conventions (Service Handbook, 2025,
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p.30) (Evidence Handbook, 2025, p.30).

One of the most valuable resources provided by HCCH is the Service and Evidence
Handbooks, which provide practical guidance on the implementation and operation of the
Conventions (HCCH, n.d.-b) (HCCH, n.d.-c). The newest editions of both Handbooks were
recently released and have proven to be an invaluable resource to both Central Authorities and

Convention-users.

2. 1970 Evidence Convention — Structure & Terminology

The 1970 Evidence Convention can be used to obtain evidence abroad for use in civil or
commercial matters (Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil
or Commercial Matters, 1970). The Convention is comprised of comprises two systems for the
taking of evidence abroad: Chapter I (“Letters of Request”) and Chapter II (“Taking of
Evidence by Diplomatic Officers, Consular Agents and Commissioners”) (Convention of 18
March 1970 on the Taking of Evidence Abroad in Civil or Commercial Matters, 1970)
(Evidence Handbook, 2025, p.65-66, 11 26-30). Chapter I requires that a judicial authority in
the Requesting State4) issue a Letter of Request for transmission to the Central Authority of the
Requested State:>)

Under Chapter I, a judicial authority of one Contracting Party may request another
Contracting Party to obtain evidence, or perform some other judicial act, using a Letter of
Request that is sent to the Central Authority of the other Contracting Party. The Central
Authority may then transmit the request to the competent authority for execution (Evidence

Handbook, 2025, p.109, § 132).

Chapter 1I allows for the taking of evidence directly by consuls and commissioners on a vol-

untary basis from witnesses in the Requested State without the issuance of a Letter of Request

4) “Requesting State: For the purposes of Chapter I, the Contracting Party from which a Letter of Request is, or
will be, issued” (Evidence Handbook, 2025, p.35).

5) “Requested State: For the purposes of Chapter I, the Contracting Party to which a Letter of Request is, or will
be, addressed (as the case may be)” (Evidence Handbook, 2025, p.35).
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(Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial
Matters, 1970). “Under Chapter II, a Consul, or a person duly appointed as a Commissioner for
this purpose, may, subject to the consent of the State of execution, take evidence in the State
of execution, ie., ‘direct’ taking of evidence” (Evidence Handbook, 2025, p.209, | 475).
Whether permission is required will depend on the declarations made by the relevant
Contracting Party, i.e., the State where the evidence will be taken (Evidence Handbook, 2025,
p.215-16, Y 497-98). Pursuant to Article 33, Contracting Parties can exclude in whole or part
of the application of Chapter II (Convention of 18 March 1970 on the Taking of Evidence
Abroad in Civil or Commercial Matters, 1970, art. 33(3)) (Evidence Handbook, 2025, p.66, { 31).

3. 1965 Service Convention — Structure & Terminology

The 1965 Service Convention was negotiated to “to create appropriate means to ensure that
judicial and extrajudicial documents to be served abroad shall be brought to the notice of the
addressee in sufficient time” (Convention of 15 November 1965 on the Service Abroad of
Judicial and Extrajudicial Documents in Civil or Commercial Matters, 1965, preamble). “The
1965 Service Convention provides one main channel of transmission between Contracting
Parties, while preserving the flexibility to use alternative channels,” (Service Handbook, 2025,
p.76, 1 42) (Convention of 15 November 1965 on the Service Abroad of Judicial and
Extrajudicial Documents in Civil or Commercial Matters, 1965, arts. 5, 8, 9, and 10) as well as
derogatory channels such as those provided in other agreements or by the domestic law of the
State of destination (Service Handbook, 2025, p.76, I 45) (Convention of 15 November 1965 on
the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters,

1965, arts. 11, 19, 24, and 25).

Under the main channel of transmission, the Forwarding Authority®) of the Requesting State

prepares a service request, which is comprised of the mandatory Model Form and the docu-

6) “Forwarding Authority: The authority or judicial officer competent under the law of the Requesting State to
forward Requests for service to the Central Authority of the Requested State'**. [Tlhe term forwarding author-
ity encapsulates the terms applicant and requesting authority” (Service Handbook, 2025, p.33).
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ments to be served, and any necessary translations (Service Handbook, 2025, p.76, Y 45)
(Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial
Documents in Civil or Commercial Matters, 1965, art. 3). The request is then transmitted to the
Central Authority of the Requested State for execution by one of the methods provided for un-
der Article 5 of the Convention (Convention of 15 November 1965 on the Service Abroad of
Judicial and Extrajudicial Documents in Civil or Commercial Matters, 1965, art. 5). The Central
Authority will issue a certificate that either indicates “the method, the place and the date of
service and the person to whom the document was delivered” or the reasons that prevented
service (Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial

Documents in Civil or Commercial Matters, 1965, art. 6).

The alternative channels of transmission provided for by the Convention are as follows: (1)
diplomatic or consular channels (Articles 8 & 9); (2) postal channels (Article 10(a)); (3) direct
communication between judicial officers, officials, and other competent persons (Article 10(b));
and (4) direct communication between an interested party and judicial officers, officials or other

competent persons (Article 10(c)) (Service Handbook, 2025, p.124, Y 189).7)

II. 1970 Evidence Convention

As noted in the Introduction, evidence gathering is not viewed as a solely sovereign function
in the United States. Moreover, the 1970 Evidence Convention is not mandatory nor the ex-
clusive means of obtaining evidence for use in U.S. proceedings (Societe Nationale Industrielle

Aerospatiale v. U.S. Dist. Ct. for S. Dist. of Towa, 1987, p.539-40).8) Thus, to the extent that

7) “The Central Authority of the State addressed shall itself serve the document or shall arrange to have it served
by an appropriate agency, either — (a) by a method prescribed by its internal law for the service of documents
in domestic actions upon persons who are within its territory, or (b) by a particular method requested by the
applicant, unless such a method is incompatible with the law of the State addressed. Subject to sub-paragraph
(b) of the first paragraph of this Article, the document may always be served by delivery to an addressee who
accepts it voluntarily” (Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial
Documents in Civil or Commercial Matters, 1965, arts. 8, 9, 10).

8) “We conclude accordingly that the Hague Convention did not deprive the District Court of the jurisdiction it
otherwise possessed to order a foreign national party before it to produce evidence physically located within
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a U.S. court has jurisdiction over a witness, such evidence gathering may be governed by the
applicable domestic rules, such as the Federal Rules of Civil Procedure (Societe Nationale
Industrielle Aerospatiale v. U.S. Dist. Ct. for S. Dist. of Iowa, 1987, p.539-40). Likewise, for-
eign litigants are not obliged to utilize Convention procedures to obtain evidence from the
United States. Under § 1782(a), any “interested person” may file an application in district court
to compel evidence for use in a foreign proceeding (28 U.S.C. § 1782(a)). Under § 1782(b),
any person in the United States can voluntarily produce evidence to a foreign court (28 U.S.C.
§ 1782(b)). As a result, use of Chapter II of the 1970 Evidence Convention is available in the

United States, without prior permission from the U.S. government.

As the U.S. Central Authority, OIJA receives around 500 evidence requests from foreign judi-
cial authorities per year.?) Unlike in other legal systems, the collection of evidence is not a judi-
cial function, but a function performed by attorneys. Consequently, OIJA directly executes most
evidence requests. Over the past 10 years, OLJA has instituted processes and procedures that
have resulted in OIJA’s handling approximately 80% of all requests received internally.!0) The
remaining 20% of requests are executed with the assistance of U.S. Attorney’s Offices through-

out the United States.

1. Use of Technology in Processing Procedures

As with many offices, during the COVID-19 pandemic, OIJA had to restructure its proce-
dures to allow for as much of an electronic process as possible. To a degree, this was no easy
feat when most of the requests were still received by hard copy. In less than two months, OIJA
developed a new system of processes and procedures that leveraged technology to transition the
Office from predominantly paper-based to almost entirely electronic, while not negatively im-

pacting the processing times of requests.

a signatory nation” (Societe Nationale Industrielle Aerospatiale v. U.S. Dist. Ct. for S. Dist. of Iowa, 1987,
p.539).

9) This includes evidence requests received through diplomatic channels from non-Convention States.

10) This includes requests that are returned without execution for deficiencies or an inability to execute, as well
as requests where OIJA obtains the evidence directly.
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Upon receipt of all new evidence requests, the requests are logged into a proprietary database
that tracks key details of the case and the request, including but not limited to, the following:
(1) case name; (2) requesting authority; (3) Department of Justice reference number; (4) foreign
reference number; (5) witness and type of evidence; (6) the specific DOJ office handling the
matter; (7) important dates related to receipt and processing; (8) whether the request was
received by email; and (9) notes relating to the matter or its execution. The database also
directly links to a shared drive, allowing every document associated with a particular matter to
be accessed directly through the database.

Through this central database for all evidence requests, OLJA can track the current status of
every request and evaluate when follow up is needed, with the goal of expeditious execution.
Courts or the requesting party routinely request status updates, which the database allows us to
efficiently provide. Further, when a new request is received, OIJA is able to easily identify if
the same or a similar request has been submitted before or if there are other related evidence

requests.

After a request’s information is entered into the database, the documents are scanned and
saved for access from within the database. While the original documents are kept temporarily in
a hard file until the matter is closed out, they are almost never used again once an electronic
copy has been created. This is a dramatic shift from OIJA’s historical practice, with shelves and

shelves of piles paper request organized by year and country of receipt.

2. Use of Technology in the Execution of Evidence Requests

OlJA receives a variety of evidence requests each year that can be executed. Most of these
requests seek testimony or financial records. When possible, OIJA uses electronic means to
streamline the execution process, primarily in transmitting the initial request and receiving the
evidence. The use of email or electronic file sharing platforms to transmit requests and receive
the collected evidence reduces the time for execution and limits the potential for lost postal
mail. As an example, OIJA sends requests to U.S. Attorney’s Offices and potential witnesses

electronically, such as via email, and encourages electronic transmission of the evidence, e.g.,
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email, file sharing platforms, and cloud-based platforms.

For testimony requests, OLJA generally obtains testimony in the form of written affidavits
because taking and transcribing oral testimony, called “depositions” in the U.S. legal system,
incurs significant costs that would have to be paid by the Requesting Authority or foreign
litigants as transcripts are produced by court reporters employed by private companies. Setting
aside the costs of oral testimony, OIJA does not have the capacity to execute all the testimony
requests received per year through depositions (for example, the United States received and executed
167 requests for testimony in 2024, and the majority of those were handled directly by OLJA).
However, in rare circumstances, OIJA has obtained testimony on a limited basis through
depositions. Since 2021, all depositions handled by OIJA directly have been conducted virtually,
via Zoom and Microsoft Teams, which allows OIJA attorneys in Washington, DC to take a dep-
osition from witnesses located anywhere in the United States. Previously, an OIJA attorney
would have been required to travel to take the testimony in-person or would have required the
assistance of a local U.S. Attorney’s Office, both of which caused significant delays in obtaining
the evidence. In our experience, it is simply faster, cheaper, and more efficient to take a deposition

virtually than via a traditional in-person deposition.

However, financial requests are different. Most financial institutions still require the trans-
mission of a subpoena and court order by mail and will not accept them via electronic means.
Despite their resistance to receiving evidence requests electronically, almost every financial in-
stitution is more than willing to provide the requested evidence electronically, usually through
their own online platforms. Meaning the delay caused by hard-copy mailing the evidence re-
quest to the financial institution is somewhat mitigated by more quickly receiving the evidence
electronically. This allows for a faster turnaround time overall to return the evidence to the foreign

court.

For all the positives, the use of technology does not come without its own challenges. When
the evidence obtained is particularly voluminous, we have had issues with the use of email, and
even other electronic media. In one instance, the electronic files were so large that it would

have taken four CDslD to return the records.
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3. Obtaining Evidence by Video-link

It is not uncommon for OIJA to receive requests seeking the remote testimony of witnesses
in the United States by videoconference or “video-link.” Most often, the requests seek assistance

in facilitating the testimony whereby the foreign judge will conduct the questioning.

The United States takes the view that Chapter I of the Convention is for the indirect taking
of evidence. In other words, the U.S. Central Authority obtains the evidence on behalf of the
Requesting Authority. Requests seeking the direct taking of evidence under Chapter I are re-
turned without execution. This is in large part due to the permissive environment in the United
States, specifically that under U.S. law, any person may voluntarily provide evidence (28 U.S.C.
§ 1782(b)), and the capacity limitations of the U.S. Central Authority. Thus, OIJA generally

cannot execute requests for testimony by video-link.

As noted previously, the United States has not objected to Chapter II; therefore, foreign par-
ties are free to take evidence from voluntary witnesses through consuls or commissioners. While
OIJA does not play any role in obtaining evidence from witnesses in the United States pursuant
to Chapter II, it seems evident that technology plays a huge role in gathering evidence in the
post-pandemic world. Foreign courts and litigants are free to arrange for testimony from willing
witnesses by video-link directly without the involvement of U.S. authorities (28 U.S.C. §
1782(b)).

What happens if a witness does not want to provide evidence by video-link voluntarily? In
these circumstances, requesting authorities have a few options. First, an interested person can
make a direct application to a U.S. district court requesting that it compel testimony by video-
link. There may be a limitation to the availability of this option, however. At least two U.S.
courts have held that § 1782(a) cannot be used to authorize remote trial testimony, but rather
only for remote deposition testimony in advance of trial (In re Attorney General of Quebec,

2021, p.*7) (In re Ex parte Petition by AG, 2021, p.*5-6). Second, as an alternative, the foreign

11) Four CDs are obviously preferable to thousands of pages of documents to send by postal mail. I envision this as
the situation for which online platforms, such as Google Drive or WeTransfer, would be particularly useful.
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court can issue a Letter of Request under Chapter I of the 1970 Evidence Convention to request
that OIJA obtain the evidence. However, as noted above, the evidence would not be obtained
by the foreign court or parties directly, but rather by a U.S. Department of Justice attorney
(Office of International Judicial Assistance, 2023, p.8-9). If the Requesting Authority or the
parties’ attorneys ask to participate in the deposition, anyone present at the deposition would
only be permitted to ask follow-up or clarifying questions based on the interrogatories submitted

in the request (Office of International Judicial Assistance, 2023, p.8-9).

4. Conclusion

Over the past five years, OIJA has expanded its use of electronic tools to improve the of-
fice’s overall efficiency and responsiveness to status requests and other inquiries. While OIJA
has made extensive efforts to implement technology in its daily operations, there is always room
for improvement and further use of these resources. The use of more electronic means in the
transmission of evidence requests to the United States will increase the opportunities to use

these technological resources to everyone’s benefit.

IV. 1965 Service Convention

Unlike the 1970 Evidence Convention, use of the 1965 Service Convention is mandatory in
all cases in which it applies (Volkswagen Aktiengesellschaft v. Schlunk, 1988, p.705). Article 1
states: “The present Convention shall apply in all cases, in civil or commercial matters, where
there is occasion to transmit a judicial or extrajudicial document for service abroad. This
Convention shall not apply where the address of the person to be served with the document is
not known” (Convention of 15 November 1965 on the Service Abroad of Judicial and
Extrajudicial Documents in Civil or Commercial Matters, 1965, art. 1). The Service Handbook
confirms that “[iJt is now generally well established that it is the law of the forum that de-
termines whether a document is required to be transmitted for service abroad” (Service

Handbook, 2025, p. 79 1 57). Thus, for U.S. litigation, it is U.S. law that determines whether
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a document must be transmitted abroad for service or whether service can be completed domes-
tically, in which case the 1965 Service Convention would not apply (Service Handbook, 2025,
p. 79 1 57).

For incoming requests for service, it is important to note that the United States has not
objected to the alternative methods of service provided for under the Convention in Articles 8
and 9 (Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial
Documents in Civil or Commercial Matters, 1965, arts. 8-9)12) and 10 (Convention of 15
November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or
Commercial Matters, 1965, art. 10(a)-(c)).13 However, as the effectiveness of service under
these provisions is dependent on the law of the Requesting State and the applicable U.S. state
law, these methods are beyond the scope of what will be addressed in this article.

1. Use of Technology in Processing Procedures

Since 2003, the United States has assigned the ministerial act of serving documents on
private individuals and companies pursuant to the 1965 Service Convention to a private
contractor. As a practical matter, this means that OIJA does not play a direct role in executing
these service requests on private individuals and companies.!4) Instead, OIJA plays the role of
overseeing the contract for the private contractor, assisting when difficulties may arise, and com-

municating with other Central Authorities, as appropriate.

The United States receives a high volume of incoming Article 5 service requests (on average

7,400) through the so-called “Main Channel of Transmission” per year. Litigants in the United

12) Articles 8 and 9 allow for service through a State’s diplomatic or consular agents, provided no compulsion
is used.

13) Article 10 allows for service by postal channels or through judicial officers, officials or other competent per-
sons of the State of destination.

14) This is distinct from service requests on the United States government. OIJA receives and processes service
requests directed to the United States of America. The United States cannot accept service requests on the
United States electronically, so these requests must be received by OIJA in hard copy (Office of International
Judicial Assistance, 2018).
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States also send countless requests abroad per year.!>) To submit a service request through
Article 5 for service in the United States, the documents to be served must be accompanied by
the mandatory Model Form (HCCH, n.d.-d) completed in English or French, an English trans-
lation of the underlying documents (even if the Model Form is completed in French), and the

requisite feel® for the cost of service.

As noted previously, OIJA does not play a direct role in executing service requests directed
to private individuals and companies; thus, we will now look to ABC Legal’s use of electronic
systems in the processing of service requests (HCCH, 2025a). ABC Legal uses its own propri-
etary online platform for accepting service requests. The platform allows Forwarding Authorities
to upload their requests for service online, make the necessary payment, receive status and
progress updates, communicate with ABC Legal staff, and obtain the certificate of service. ABC
Legal also has the capacity to receive requests by email. As a result, the entire process of trans-
mission of requests and the return of the certificate of service can be done electronically.
However, ABC Legal still receives most requests in paper form, most likely due to legal
restrictions in the Requesting State or other practical impediments, such as the file size of the

requests.

Use of ABC Legal’s platform benefits users in a myriad of ways. First, it alleviates the time
spent transmitting requests by postal mail to ABC Legal.l?) Second, many common issues, such
as missing mandatory Model Forms or translations, can be addressed in real time where ABC
Legal contacts the Forwarding Authority through an online chat function and requests that the
deficiencies be rectified. Conversely, for requests received by postal mail, ABC Legal has no

option other than to reject non-compliant requests and ask that they be resubmitted. Third, a

15) As the 1965 Service Convention does not require outbound service requests to be sent by the Requesting
State’s Central Authority, OIJA plays no role with regard to service requests involving persons or parties lo-
cated abroad in private litigation matters. Consequently, OIJA has very little insight into the use of technol-
ogy in the transmission of requests abroad.

16) Currently, $95.00 at the time of publication of this article.

17) Even more so, it eliminates the possibility that the requests will be misdirected to OIJA’s office in
Washington, DC. Although these requests have been exclusively processed a contractor, currently ABC
Legal, since 2003, OLJA still receives countless misdirected service requests in the DC office per year.
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request cannot be submitted without completing the payment. This removes the possibility of
the request being rejected for lack of payment, which is a common reason for rejection of

service requests received by mail.

To the extent that a Forwarding Authority is unable to use the platform, it still can submit
the request by email. Email transmission reaps many of the same benefits as submission through

the platform.

2. Electronic Transmission v. Electronic Service

Electronic transmission of service requests is separate and distinct from electronic service of
the court documents. Unlike with evidence requests, the United States is unable to execute service
requests electronically. Under the Federal Rules of Civil Procedure, when serving an individual
within a judicial district of the United States, electronic service is only possible if the applicable
U.S. state law would provide for such service (Fed. R. Civ. P. 4(e)(1)). Each U.S. state has its
own service requirements that may or may not allow for electronic service; however, personal
service is the “gold” standard. Thus, in the United States, unless requested otherwise, incoming
service requests are executed by personal service. In other words, a process server hand delivers

the documents to the person to be served. (Fed. R. Civ. P. 4(e)(2)(B)).1®

3. Conclusion

As described above, in the United States, use of technology with respect to the 1965 Service
Convention is limited to the processing of requests as opposed to the execution of requests. I
anticipate as electronic service becomes more prevalent, there may be opportunities to utilize

technology in new ways with respect to the 1965 Service Convention.

18) Depending on the applicable law, service may also be effected through substituted service, which generally
means leaving a copy of the documents to be served at “the individual’s dwelling or usual place of abode
with someone of suitable age and discretion who resides there” (Fed. R. Civ. P. 4(e)(2)(B)).
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V. The Dark Sides of Technology: What are the Struggles
and What Can We Improve?

1. Voluminous Requests: A Tale of Too Many Pages

1) The Problem

Neither the 1965 Service Convention nor the 1970 Evidence Convention have has require-
ments that dictate the specific documents required for inclusion with a request, aside from the
mandatory Model Form for service requests. For the 1965 Service Convention, the internal do-
mestic law of the Requesting State prescribes which documents are required to be served.
Including extraneous documents not only increases the burden on the Requested State’s Central
Authority, but also can increase the burden on the Forwarding Authority, particularly when

translations are required.

It is not uncommon for both service and evidence requests to be accompanied by extensive,
unnecessary documentation. The issues with voluminous requests are ubiquitous, impacting both
requests received in hard copy and electronically. Looking at evidence requests — voluminous re-
quests received by postal mail are challenging!® as they require use of additional resources,
such as the extra time required to organize and scan the requests to convert the request into an
electronic record, and limit our ability to process the request electronically. For requests re-
ceived electronically, large file sizes may not be able to be transmitted due to caps imposed by
email server hosts or file transfer systems.29) Regardless of whether the request is received in
hard copy or electronically, voluminous requests run the risk of critical information necessary

for the execution of the request being overlooked.

Anecdotally, through conversations with other Central Authorities, it does appear that the lack

19) This is not to say that large electronic requests are not also challenging. However, in most circumstances, we
have found that limitations of file sizes have reduced the number of truly voluminous requests received
electronically.

20) While OIJA can, in some circumstances, download requests from online sharing platforms, such as Google
Drive, One Drive, and WeTransfer, this might not be the case for all Central Authorities.
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of resources to print requests seems to be a major impediment to shifting to an electronic
system. If Central Authorities do not have the capacity to print requests received electronically
and hard copy documents are needed for the execution of the requests, then this will be a major

hurdle to overcome.

2) The Solution: What Can You Do?

OIJA consistently stresses the importance of limiting the size of the requests for judicial

assistance.

For service requests — ask yourself — “What documents are required to be served?” If the an-
swer to this question is the summons and complaint (as is true for most U.S. litigation), limit
your service request to these documents and refrain from including extraneous additions. This
will prove to be beneficial in more than one way. First, it will save time and money in trans-
lating documents when translations are required. Second, it will increase the possibility that the
service request can be transmitted electronically, reducing the time needed for transmission and

eliminating the risk that the request will be lost in the postal mail or otherwise delayed.

For evidence requests — ask yourself — “What documents are needed to provide the in-
formation required by the 1970 Evidence Convention and what are the documents that are nec-
essary for the witness to respond?” It is not uncommon for OIJA to receive executable evidence
requests that are two to five pages in length. That may seem exceedingly short, but to the ex-
tent that the documents provide all the information required by the Convention, and the request
is signed by a judicial authority, OIJA needs nothing further to proceed. If the foreign court
requires the witness to review or opine on attachments, then the request will obviously need to
include the relevant documents. It does not, however, need to include a copy of the entire case
file. In fact, the addition of these documents often delays execution and may cause confusion
as various iterations of the request may be included in a party’s pleadings that may not directly

align with the Court’s ultimate Letter of Request.

Unfortunately, I do not have a solution for the lack of resources to print requests received

electronically. However, to the extent that the burden is kept to a minimum by limiting the size
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of the files and the number of pages, it is more likely that resources may be found to allow

for electronic transmission to proceed.

In any case, it is the best practice to be judicious in the documents included in a request for
judicial assistance to benefit both the Requesting Authority and the Requested State’s Central
Authority.

2. Unresponsive Authorities: Is Anyone There?

1) The Problem

OIJA and ABC Legal strive for expeditious execution of evidence and service requests,
respectively. At times, however, the ability to execute a request is solely dependent on receipt
of additional or clarifying information. When requests are received in hard copy without email
addresses, the only option for a deficient request is to return it by postal mail without

execution.

If a request is received electronically, then OIJA and ABC Legal can attempt to remedy the
issues without the immediate need for rejection. Frequently, however, requests for additional in-

formation, clarification, etc. go unanswered, and there is no choice but to reject the request.

Some common issues with service requests include but are not limited to: (1) missing pay-
ment; (2) incomplete, incorrect, or missing Model Forms; or (3) missing translations. Many of
these issues would take very little effort to remedy, but even when ABC Legal has a direct
point of contact through the online platform, Forwarding Authorities oftentimes fail to respond

in a reasonable amount of time.

Some easily reparable deficiencies for evidence requests are: (1) missing information neces-
sary for execution; (2) missing or incomplete translations; or (3) missing attachments (if the
request explicitly refers to them). When OIJA anticipates that the Requesting Authority will
respond in a timely manner, we will seek clarification or ask for the missing information by

email. However, when past experiences suggest that inquiries will go unanswered for months on
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end, then OIJA has no choice but to return the request unexecuted with instructions to resubmit

the request, thereby delaying execution of the request.

At the end of the day, this lack of communication hurts only the foreign litigants and delays

foreign court proceedings.

2) The Solution: It May Seem Obvious

The solution here is simple - include valid email addresses for the Requesting
Authority or party who can provide additional or clarifying information, and for those

individuals to respond to inquiries in a timely manner.

3. Data Security: The Ever—Present Cloud of Uncertainty

1) The Problem?

I would be remiss not to address the valid concerns of data security with respect to electronic
submission of requests.2l) During the 2024 Special Commission, numerous Contracting Parties
expressed concerns relating to data security when discussing the operations of both Conventions.
As a result, when discussing the use of IT, the Conclusions and Recommendations stressed the
importance of “taking into account data security and privacy considerations” (HCCH, 2024a,
p-2-4, 11 10, 25, and 28). As we now live in the digital age, it seems that every day there is
a new story of a computer system being hacked. While this is such a possibility, the risk seems

relatively low when compared to the benefits that electronic transmission can bring.

2) The Solution: Be Reasonable and Realistic

Generally, OIJA has not had any issues with using regular email, but we also recognize that
sometimes use of regular email is not possible or appropriate. In such cases, there are several

straightforward solutions that can alleviate, or at minimum, lessen concerns with respect to

21) I recognize that data security is a complicated and nuanced issue. This article is only meant to highlight some
surface level issues from a practical, rather than technical, perspective.
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electronic transmission of requests. Using secure platforms, like ABC Legal, or secure email can
reduce risks. Sixty-four 64% percent of the respondents to the 2022 Service Questionnaire and
59% of the respondents to 2022 Evidence Questionnaire indicated that they were in favor of a
common electronic platform in the operation of the Conventions (PB, 2024, p.5, 1 7). While the
Hague Conference has had success with this type of platform in the operation of the 2007 Child
Support Convention (HCCH, n.d.-f),22) it is unlikely such a common platform would be tenable
for the 1965 Service and 1970 Evidence Conventions. The main point of distinction when
considering the methods of transmission among the Conventions is that the 2007 Child Support
Convention requires that all requests be transmitted from Central Authority to Central Authority.
As such, “iSupport is a tool for Central Authorities that cannot be used by individuals or the
legal professions” (HCCH, n.d.-f). There are a number of reasons for which a common platform
is not a viable option at this time, including, but not limited, to cost, complications relating to
the need for widespread access, and general security concerns. While a common platform is un-
likely to be developed, Contracting Parties are free to create their own proprietary platforms
where Requesting Authorities may submit requests. For example, China created an online plat-
form where judicial assistance requests can be submitted and the progress tracked (HCCH,
2025¢).

If these types of secured mechanisms are unavailable, the requests can be placed in a pass-
word-protected zip file or the files themselves can be password protected. To the extent that
external media (e.g., CDs or flash drives) are used to transmit voluminous records received in

response to an evidence request, these can also be encrypted or password protected.23)

It appears that these relatively simple steps may even safeguard information better than

requests sent by postal mail. It is not unusual for OIJA to receive requests by postal mail that

22) “iSupport, co-ordinated by the Permanent Bureau of the HCCH, was born out of the ambition to develop an
electronic case management and secure communication system for the cross-border recovery of maintenance
obligations under the EU 2009 Maintenance Regulation and the 2007 HCCH Child Support Convention”
(HCCH, n.d.-f).

23) Transmission of encrypted emails or electronic media devices may raise their own issues when the recipient
is unable to access the files, but overall, it seems to be a compromise that should assuage fears of illegit-
imate access to the data.
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have been misdelivered or significantly delayed before the office’s receipt. OIJA has no way of
controlling or even knowing who has seen the contents of a request before it is received in the
office. It may also be worth noting that while there may be risks with the transmission of the
requests, even requests received by postal mail become an electronic record upon receipt by the

U.S. Central Authority as they are scanned into our internal database.

At the end of the day, it seems prudent to take the “functional-equivalent approach” which
has been promulgated by other instruments, including the UNCITRAL Model Law on Electronic
Commerce (UNCITRAL Model Law on Electronic Commerce with Guide to Enactment 1996
with additional article 5 bis as adopted in 1998, 1998). The “functional-equivalent approach” is
“based the on an analysis of the purposes and functions of the traditional paper-based require-
ment with a view to determining how those purposes or functions could be fulfilled through
electronic-commerce techniques” (UNCITRAL Model Law on Electronic Commerce with Guide
to Enactment 1996 with additional article 5 bis as adopted in 1998, 1998, p.20-1, Y 16).

Interestingly, the Model Law’s Guide to Enactment continues to say:

It should be noted that in respect of all of the above-mentioned functions of paper,
electronic records can provide the same level of security as paper and, in most cases, a
much higher degree of reliability and speed, especially with respect to the identification of
the source and content of the data, provided that a number of technical and legal require-
ments are met. However, the adoption of the functional-equivalent approach should not re-
sult in imposing on users of electronic commerce more stringent standards of security (and
the related costs) than in a paper-based environment (UNCITRAL Model Law on
Electronic Commerce with Guide to Enactment 1996 with additional article 5 bis as adopted
in 1998, 1998, p.20-1, 1 16).

These observations are fully transferable to considerations relating to the transmission of serv-
ice and evidence requests. It would behoove us all to keep this approach in mind when consid-

ering what additional requirements, if any, should apply to electronically transmitted requests.
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VI. Looking to the Future

It is a foregone conclusion that technology is not going anywhere, and if it is even possible,
more ubiquitous and perhaps with some improvements. For most people in the world, technology
touches their lives in innumerable ways daily. We have seen the benefits that technology can
bring in all areas of life. It seems that there is a general consensus, at least among Contracting
Parties to the Conventions, that we should be paying attention to how information technology

can positively benefit the arena of judicial assistance:

The [Special Commission] emphasized that the Conventions operate in an environment
which is subject to important technological developments, which have been further stimu-
lated by the COVID-19 pandemic. Although the evolutionary use of IT could not be fore-
seen at the time of the adoption of the Conventions, the [Special Commission] reiterated
that IT is an integral part of today’s society and its usage is a matter of fact. In this
respect, the [Special Commission] recalled that the spirit and letter of the Conventions do
not constitute an obstacle to the usage of IT, and that the application and operation of the
Conventions can be further improved by relying on such technology (HCCH, 2024b, p.2,
1 13).

Is it practical to expect that everything will transition to an electronic system overnight? No.
But, are there areas in which we can incrementally utilize more technology to encourage more

efficient and expeditious processing of requests, without sacrificing security? Most certainly, yes.

An easy first step to reaping the benefits of technology is to use one of the most readily
available tools — email — a fast and simple means of connecting Central Authorities and all rele-
vant parties to a request. One of the most frustrating parts of my time in the U.S. Central
Authority has truly been the lack of communication from Requesting Authorities, or more
generally, from Central Authorities. Obviously, there are a variety of external factors that may
impact how quickly a Requesting Authority or Central Authority may be able to respond.
However, a failure to respond to countless emailed inquiries over the span of several months

should be deemed unacceptable. Whilst it might seem best to ignore inquiries if no substantive
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update can be provided, this simply is not the case. A lack of a substantive update — e.g., the
request has been received but has not been reviewed yet — can often be just as helpful as a
specific update on the matter. Removing the notion of the “black hole” from both service and
evidence requests will add legitimacy to these instruments and build faith in the systems.
Increasing communication by electronic means requires only the action by the specific parties
involved — it does not require a change in legal systems or additional rulemaking. Thus, it can

easily be the first step in incorporating technology into the judicial assistance process.

The next step will be increasing the use of electronic transmission for requests. It feels like
much of this article is an ongoing advertisement for the benefits of electronic transmission.
Although I do understand that there are still numerous obstacles that must be overcome and a
fully electronic transmission system is not possible for various reasons, we should strive to
utilize means of electronic transmission as much as possible. To the extent that there may be
legal impediments to the use of technology, it would be beneficial to look at these closely and

work to find solutions.

We should be asking:

What are the concerns with electronic transmission?

* Is there a legal impediment to proceeding using electronic means?

* Does the legal impediment fully ban the use of technology in transmission of requests?

* If not, can we find practical solutions to ensure compliance with applicable law, but also
encourage the use of technology?

* What other IT advancements would be helpful?

* Will there be improvements if there is increased acceptance and use of technology by treaty

partners?

While electronic transmission also has its disadvantages, the benefits far outweigh them. I am
eager to see how technology continues to evolve and can be used to benefit the judicial assis-

tance process and litigants worldwide.
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[Abstract]

Judicial Assistance and Technology: A Match Made in Cyberspace

An Overview of the U.S. Central Authority’s Use of
Technology in its Operations

Krysta M. Stanford

This article provides a brief overview of how one Central Authority has utilized technology
to benefit its operations in the implementation of the 1965 Service Convention and the 1970
Evidence Convention. The article begins with an introduction to the lexicon used by practi-
tioners in the judicial assistance legal field. It then looks at how technology has been used in
connection with both Conventions. Lastly, it identifies potential issues arising from the use of

technology and proposes solutions.

Keywords: The Hague Conference on Private International Law; 1965 Service Convention;
1970 Evidence Convention; judicial assistance; U.S. Central Authority; Office of
International Judicial Assistance.
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[Abstract]

A Study on Hague Choice of Court Convention and
Hague Judgments Convention

Gyooho Lee (Professor of Law, Chung-Ang University School of Law)

In international litigation law, the international conventions that have been the subject of
ongoing discussion recently are the 2005 Hague Convention on Choice of Court Agreements.
(hereinafter referred to as the ‘Hague Choice of Court Convention’ or ‘Choice of Court
Convention’) and the 2019 Hague Convention on the Recognition and Enforcement of Foreign
Judgments in Civil or Commercial Matters (hereinafter referred to as the ‘2019 Hague

Judgments Convention” or ‘Hague Judgments Convention’).

Regarding the Choice of Court Convention and the Hague Judgments Convention, this Article
examines (i) the status of current Contracting States, (i) the content of reservations/declara-
tions/notifications/communications with the depositary of the Contracting States under two
Conventions, respectively, and (iii) matters to consider upon accession. or ratification of the two

Conventions.

In light of the entry into force of the Choice of Court Convention in the United Kingdom,
Singapore, and European Union, the Republic of Korea should actively consider ratification of
this Convention. Although this Convention applies only to exclusive international jurisdiction
agreements, Contracting States may extend its application to non-exclusive agreements through

declarations under Article 22. A good illustrative is Switzland.

Given the frequent use of exclusive jurisdiction agreements in international transactions, the
Convention would gain significant practical importance in international trade if adopted by a

large number of countries.

As of October 20, 2025, no Asian country has acceded to or ratified the Hague Jurisdictions
Convention.. Given this situation, when considering becoming the first Asian country to accede

to or ratify the Hague Jurisdictions Convention, it is essential to fully consider that the majority
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of Contracting States are European Union countries. Furthermore, regardless of whether it is the
Hague Choice of Court Convention or the Hague Judgments Convention, both agreements operate
only between Contracting States. Consequently, existing domestic case law will still apply to
companies or citizens of non-contracting states, potentially creating a dual system of case law.
Therefore, it is also important to note that situations where existing domestic case law remains

unchanged will still exist.

Key words: Choice of Court Convention, Hague Judgments Convention, exclusive jurisdiction

agreement, anti-suit injunction, recognition and enforcement of foreign judgment
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2o 5754 e Bola gdrka WY % 9
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2% 2021 29 5E Al o]2n), DLTHO O wel FAAg o] #d 225 7
gate] SUETH #AF A4S AL Bk FAH o= N FAAE L A105
Z AFHEEH),S) A106X(EEFZH)E5) MRS, A145a%(FEol 3 U5)599Z 2
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56) DLTHO] AEAL A ZAA71e0] 2o mhe gwio] 2ol #gh AR S (Bundesgesetz
zur Anpassung des Bundesrechts an Entwicklungen der Technik verteilter elektronischer Register)O|Ct.

57) Al0sz HA fe2 thak Aok
Art. 105 3. Besondere Regeln a. Verpfandung von Forderungen, Wertpapieren und anderen Rechten

1. Die Verpfandung von Forderungen, Wertpapieren und anderen Rechten untersteht dem von den Parteien
gewdhlten Recht. Die Rechtswahl kann Dritten nicht entgegengehalten werden.

2. Fehlt eine Rechtswahl, so untersteht die Verpfandung von Forderungen dem Recht am gewdhnlichen
Aufenthalt des Pfandglaubigers. Fiir die Verpfandung anderer Rechte gilt dasselbe, sofern diese durch ein
Wertrecht, ein Wertpapier oder einen gleichwertigen Titel vertreten werden; andernfalls untersteht ihre
Verpfandung dem auf sie anwendbaren Recht.

3. Dem Schuldner kann nur das Recht entgegengehalten werden, dem das verpfandete Recht untersteht.
58) Al1062°] Y72 T 2t

Art. 106 b. Warenpapiere und gleichwertige Titel

1. Das in Artikel 145aAbsatz 1 bezeichnete Recht bestimmt, ob ein Titel Waren vertritt.

2. Vertritt ein physischer Titel die Ware, so unterstehen die dinglichen Rechte am Titel und an der Ware dem
Recht, das auf den Titel als bewegliche Sache anwendbar ist.

3. Machen verschiedene Parteien dingliche Rechte an der Ware geltend, die einen unmittelbar, die anderen
aufgrund eines Titels, so entscheidet iiber den Vorrang das auf die Ware selbst anwendbare Recht.

59) Al145a29] L2 thgih Ak
Art. 145a la. Ubertragung mittels eines Titels

1. Ob eine Forderung durch einen Titel in Papier- oder gleichwertiger Form vertreten und mittels dieses
Titels iibertragen wird, bestimmt das darin bezeichnete Recht. Ist im Titel kein Recht bezeichnet, so gilt
das Recht des Staates, in dem der Aussteller seinen Sitz oder, wenn ein solcher fehlt, seinen gewohnlichen
Aufenthalt hat.

2. Betreffend dingliche Rechte an einem physischen Titel bleiben die Bestimmungen des siebten Kapitels
vorbehalten.
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[ Abstract]

Private International Law Issues in Digital Token Transactions

Changmin Chun

The emergence of distributed ledger technology is expected to yield positive effects from a
technical perspective and drive progress in various fields, including future finance. However, the
rapid proliferation of distributed ledger technology presents significant challenges both in sub-
stantive law and in private international law. In particular, since distributed ledger technology is
internationally interconnected via the internet, transactions involving digital tokens based on
distributed ledger technology typically require private international law analysis. Traditional
private international law methodology in England as well as civil law countries employs charac-
terization to categorize legal acts into abstract conceptual frameworks, thereby identifying
connecting factors with substantial relevance (for international jurisdiction) or the closest con-
nection (for applicable law), and determining the appropriate court and legal system. These con-
necting factors link to physical locations, except for subjective connections based on party
autonomy. However, in distributed ledger technology with multiple nodes connected via the
internet, traditional connecting factors based on physical location are often unsuitable.
Furthermore, identifying the substantial connection or the most closely connected factor itself is
frequently difficult. Therefore, how to identify the place of substantial connection or the place
with the closest connection in private international law analysis involving digital tokens has

emerged as a current issue in the methodology of private international law.

The International Institute for the Unification of Private Law (UNIDROIT) proposed con-
flict-of-laws rules in Principle 5 while developing substantive principles concerning proprietary
issues of digital tokens in May 2023. Similarly, the United States introduced Title 12 through
the 2022 revision of the Uniform Commercial Code (UCC), providing specific rules for sub-
stantive law and private international law concerning the proprietary aspects of digital tokens.
Germany, while being limited in its material scope, has established conflict-of-laws rules that in-

corporate security tokens as a type of electronic security and elaborate on the Place of Relevant
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Intermediary Approach (PRIMA). In Korea, efforts are underway to incorporate security tokens
into the Electronic Securities Act through amendments to the Act, but there has been no consid-
eration of the private international law aspects. Amidst this, discussions commenced at the
Hague Conference on Private International Law (HCCH) starting with a kickoff meeting on
May 15, 2024, to introduce rules covering the entire spectrum of private international law for
digital tokens, including jurisdiction and applicable law, plus the recognition and enforcement of

foreign judgments.

Japan has not yet enacted legislation addressing private international law issues for digital
tokens. However, in April 2024, the Tokyo District Court issued Japan’s first final judgment on
these issues. Although its reasoning has some weaknesses, the decision provides a valuable
precedent for analyzing private international law issues concerning digital tokens. Therefore, this
paper first introduces the Tokyo District Court’s decision and examines an aspect of interna-
tional disputes involving digital tokens through specific cases (Section II). Subsequently, it eval-
uates the Tokyo District Court’s decision and reviews the legislative developments and dis-
cussions on digital tokens in major countries as well as international frameworks including the
HCCH and UNIDROIT Digital Assets Principles (III). Finally, it presents a comprehensive eval-
uation of legislative developments abroad and their implications for Korean private international
law (IV). Regarding implications for Korean private international law, this paper argues that for
digital tokens, there is no need to adhere to the current strict lex situs rule if third-party

protection mechanisms are guaranteed.

Keywords: digital tokens, digital assets, controllable electronic record, private international

law, conflict of laws, HCCH, UNIDROIT Digital Assets Principles

158



ol ut = ct

h L

5. Toward a Digital KORUS FTA:

Legal Reforms for Data, Al, and E-Commerce Governance

N
o
4o

6. DeepSeek THMIS| GATS2} RCEP/MAIAMAHe & &HX[M HE H &2
7. 2|=0l0]| olst 7|&e/E WAINE AR
- &8N Y H|XIHEE SAHO=E - 20 g

159






=tk

Toward a Digital KORUS FTA:

Legal Reforms for Data, Al, and E-Commerce Governance

sl 2o HeEegy ) 3§

RS 12025, 9. 150 *AANA] £ 2025, 10. 22. *AAEA 2025, 11. 6.
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[. INTRODUCTION

The United States — Korea Free Trade Agreement (KORUS), negotiated in 2007 and amended
in 2018, stands as a cornerstone of the bilateral economic relationship between two of the

world’s most technologically advanced economies.D Yet its architecture reflects a pre-digital era

1) Korea—United States Free Trade Agreement, U.S.-S. Kor., June 30, 2007, amended Jan. 1, 2019, T.I.A.S. No.
12-1201.
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of trade law conceived before the digital revolution that fundamentally reshaped global
commerce. KORUS contains no binding provisions on cross-border data flows, artificial
intelligence, digital platforms, or cybersecurity cooperation.?) As both the United States and
Korea have since emerged as global leaders in digital technology and regulation, this absence

has become increasingly untenable.3)

The stakes are profound. Digital trade now constitutes a rapidly expanding share of bilateral
economic activity, encompassing cloud services, algorithmic commerce, and artificial intelligence
applications that extend well beyond traditional goods and services.#) Beyond their bilateral rela-
tionship, the United States and Korea together shape norms of digital governance in the
Indo-Pacific, a region where competing regulatory paradigms coexist: U.S. innovation-driven
flexibility, Korea’s ethics-oriented protections, and the European Union’s (EU) rights-based
regimes.5) Whether KORUS can adapt to these realities will determine not only the trajectory of
U.S.-Korea economic integration but also the credibility of trade law as a governance instrument

for the digital age.6)

This Note asks a central research question: Can KORUS be modernized into a credible

framework for digital trade and regulation, and if so, under what legal and political conditions?”)

2) Id. chs. 15, 18 (providing no binding commitments on cross-border data transfers, platform regulation, or Al
governance).

3) See OECD, OECD Digital Economy Outlook 2024 43-49 (2024) (noting the growing importance of digital
governance in advanced economies); U.S. Cong. Rsch. Serv., R47498, Data Privacy and Protection in the
United States 3-7 (2023) (highlighting the absence of a comprehensive federal data law in the U.S.); Ministry
of Science & ICT (S. Kor.), Draft Digital Bill of Rights (2023), https://www.msit.go.kr (proposing principles
for digital governance in Korea).

4) U.S. Int’l Trade Admin., Digital Services Trade Data (2023), https://www.trade.gov (reporting U.S. ICT-enabled
exports exceeding $500 billion in 2022, with Korea as a key market); Samsung Elecs. Co., Sustainability
Report 2023 61-64 (2023) (highlighting expansion of data-driven services); LG Elecs. Inc., Annual Report
2023 55-58 (2023).

5) See UNCTAD, Digital Economy Report 2024: Data as a Global Public Good 15-20 (2024) (noting competing
regulatory models globally); Natasha Tusikov, Chokepoints: Global Private Regulation on the Internet 115-20
(2016) (examining platform regulation as a mode of governance); See Mira Burri, Understanding Digital Trade
Lawmaking, 24 WORLD TRADE REV. 121, (2025) 129-32 (2025).

6) See Joost Pauwelyn, Treaty Design in a Fragmented Digital Economy, 118 AJIL UNBOUND 56, 58-61 (2024)
(arguing that the adaptability of trade law determines its credibility in governing digital markets).
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It advances the thesis that modernization is both urgent and possible, but only if reform is
grounded in legal realism.®) A workable reform must draw lessons from comparative treaty
practice, remain sensitive to domestic regulatory trajectories, and translate aspiration into im-

plementable provisions.?)

Methodologically, this Note proceeds in three steps. First, it undertakes a comparative analysis
of next-generation trade agreements—including the Comprehensive and Progressive Agreement
for Trans-Pacific Partnership (CPTPP), the United States-Mexico-Canada Agreement (USMCA),
and the Digital Economy Partnership Agreement (DEPA)—to identify substantive approaches to
data flows, algorithmic accountability, and digital-platform governance.l9) Second, it evaluates
these frameworks against the divergent regulatory philosophies of the United States’ fragmented,
innovation-first approach and Korea’s centralized, ethics-first model.!D) Third, it develops reform
scenarios ranging from incremental amendment via annex (modeled on the 2018 amendments) to

comprehensive renegotiation aligning KORUS with emerging digital trade disciplines.!2)

The roadmap proceeds as follows. Part I situates this Note within the scholarly literature on

7) Burri, supra note 5, at 16 -19 (emphasizing the need for treaty adaptation to digital realities).

8) See Gregory Shaffer, The New Legal Realist Approach to International Economic Law, 28 MINN. J. INT’L
L. 1, 59 (2019) (arguing for legal realism in international economic law); Joost Pauwelyn, Treaty Design in
a Fragmented Digital Economy, 118 AJIL UNBOUND 56, 58-60 (2024) (underscoring the importance of
pragmatic treaty design in digital trade).

9) See Comprehensive and Progressive Agreement for Trans-Pacific Partnership arts. 14.1-14.17, Dec. 30, 2018,
57 LLM. 1025 (2018) [hereinafter CPTPP]; United States-Mexico-Canada Agreement ch. 19, Nov. 30, 2018,
134 Stat. 11 (2020) [hereinafter USMCAY]; Digital Economy Partnership Agreement, Chile-N.Z.~Sing., June 12,
2020, https://www.mfat.govt.nz [hereinafter DEPA]; Susan Ariel Aaronson, Designing Digital Trade Rules:
Lessons for Future FTAs, CTR. FOR INT'L GOVERNANCE INNOVATION (2023),
https://www.cigionline.org (arguing for implementable model provisions).

10) see Burri, supra note 5, at 128-32 (comparing substantive approaches to digital governance across FTAs).

11) See Exec. Order No. 14,110, Safe, Secure, and Trustworthy Development and Use of Artificial Intelligence,
88 Fed. Reg. 75,185 (Oct. 30, 2023); U.S. Cong. Rsch. Serv., R47848, Artificial Intelligence: Federal Policy
Developments 3-7 (2024) (summarizing U.S. innovation-first approach); Ministry of Science & ICT (S. Kor.),
Draft Digital Bill of Rights (2023), https://www.msit.go.kr; Sang-Hyun Park, Korea’s Digital Bill of Rights:
Toward a Normative Framework for AI Governance, 32 KOREAN J. COMP. L. 215, 21924 (2024)
(describing Korea’s ethics-first digital governance model).

12) See Korea—United States Free Trade Agreement, U.S.-S. Kor., June 30, 2007, amended Jan. 1, 2019, T.LA.S.

No. 12-1201 (illustrating the incremental amendment model).
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digital trade and treaty design. Part II turns to the historical and statutory context of KORUS,
highlighting its pre-digital foundations and subsequent regulatory gaps. Part III compares institu-
tional innovations in CPTPP, USMCA, and DEPA and maps KORUS’s deficiencies against
them. Part IV constructs a legal framework for reform grounded in policy-legal realism and
advances pathways for a “Digital KORUS 2.0.” Part V concludes by underscoring the doctrinal
and normative implications of treaty modernization and identifying avenues for further research

on Indo-Pacific digital governance.

By recasting KORUS as a platform for digital governance rather than a static trade agree-
ment, this Note seeks to move the debate beyond abstract policy aspiration toward a concrete,

legally plausible treaty platform.

II. Existing Approaches to Digital Trade Law

Scholarship on digital trade law has expanded significantly in the past decade, yet most of
the literature has focused on new-generation agreements such as CPTPP, USMCA, and DEPA
rather than on the retrofitting of earlier bilateral treaties like KORUS.13) Mira Burri has traced
how digital trade provisions evolved from skeletal e-commerce chapters into binding rules on
data flows, source code, and algorithms, emphasizing a shift from “trade facilitation” to “digital
governance” in treaty law.!4) Susan Aaronson has explored the broader normative implications
of data governance in trade agreements, warning that trade commitments may inadvertently con-

strain privacy and human rights protections in the absence of clear exceptions.!> Henry Gao

13) See Burri, supra note 5, at 559-60 (surveying the evolution of digital trade provisions in CPTPP and USMCA
while noting the neglect of older FTAs); Henry Gao, Digital Trade Provisions in Asian Trade Agreements:
A New Template for the WIO?, 18 WORLD TRADE REV. 65 (2019) (highlighting DEPA as a frontier model
for digital trade governance).

14) See Mira Burri, Understanding the Implications of Big Data and Big Data Analytics for Trade Law and
Policy, 19 J. INT’L ECON. L. 331 (2016) (arguing that big data shifts the normative frame of trade law
from facilitation to governance).

15) Susan Ariel Aaronson, Data Is Different: Why the World Needs a New Approach to Governing Cross-Border
Data Flows, 123 AM. J. INT’L L. UNBOUND 40 (2019) (contending that existing trade frameworks in-
adequately account for privacy and human rights values in cross-border data governance); see also Susan
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and others have examined Asia’s digital economy agreements, highlighting the modular and

experimental character of DEPA as a template for plurilateral cooperation.16)

In the United States, Joshua Meltzer argues that binding data flow and localization rules are
essential to sustaining American digital competitiveness,!?) while Anupam Chander and Uyén
Lé caution against exporting the U.S. model deregulatory pluralism without adequate safeguards
for privacy and algorithmic accountability.!®) Other scholars, including Peter Yu and Martin
Drexl, underscore potential conflicts between trade rules and domestic regulatory autonomy,
particularly in the domains of intellectual property, Al ethics, and platform regulation.
Collectively, this literature illustrates the persistent tension between liberalization and sover-

eignty that animates contemporary digital trade debates.19)

Despite this rich body of work, relatively little attention has been paid to the modernization
of FTAs negotiated in the pre-digital era. KORUS, signed in 2007 and amended in 2018, is

almost absent from the scholarly conversation on digital trade.2®) When older agreements are

Ariel Aaronson, Why Trade Agreements Are Not Setting Information Free: The Lost History and
Reinvigorated Debate over Cross-Border Data Flows, Human Rights, and National Security, 123 YALE L.J.
F. 125 (2013) (warning that trade commitments may entrench deregulatory defaults absent explicit ex-
ceptions).

16) Henry Gao, Digital Trade Provisions in Asian Trade Agreements: A New Template for the WIO?, 18 WORLD
TRADE REV. 65 (2019) (showing how Asia pioneered digital trade provisions that could guide WTO nego-
tiations); see also Henry Gao & Weihuan Zhou, Digital Trade Integration in Asia: The Case of DEPA, in
ASEAN and the Future of Regional Integration (2022) (describing DEPA as modular and experimental, posi-
tioning it as a template for plurilateral cooperation).

17) Joshua P. Meltzer, The Internet, Cross-Border Data Flows and International Trade, BROOKINGS INST.
(Feb. 2013), https:/fwww.brookings.edu/research/the-internet-cross-border-data-flows-and-international-trade/ (arguing
that binding commitments on free data flows and limits on localization are vital for U.S. digital trade com-
petitiveness).

18) Anupam Chander & Uyén P. L&, Data Nationalism, 64 EMORY L.J. 677 (2015) (warning that U.S.-style de-

regulatory approaches, when exported abroad, may undermine privacy and algorithmic accountability unless
paired with safeguards).

19) Peter K. Yu, Digital Copyright Enforcement Measures and Their Human Rights Threats, 33 CARDOZO
ARTS & ENT. LJ. 1 (2015) (arguing that IP enforcement provisions in trade agreements may constrain do-
mestic autonomy in digital regulation); Martin Drexl, Designing Competitive Markets for Industrial Data—
Between Propertisation and Access, 8 J. INTELL. PROP. INFO. TECH. & ELEC. COM. L. 257 (2017)
(contending that trade-driven liberalization of data flows can conflict with domestic regulation of Al ethics
and platform accountability).
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discussed, they tend to be portrayed as cautionary tales of obsolescence rather than as candi-
dates for doctrinal renewal.2) Yet this gap matters: the durability of the digital trade regime
depends not only on innovative treaty design but also on the capacity to adapt existing instru-

ments that anchor major economic relationships.

This Note secks to fill that gap by engaging both the doctrinal and institutional literatures
while reframing KORUS as a test case for legal realism in treaty modernization. Drawing on
comparative analyses of CPTPP, USMCA, and DEPA, it situates itself within existing scholar-
ship on substantive digital disciplines.22) At the same time, it advances the debate by showing
how incremental annexes, layered governance, and dual-track frameworks can reconcile regu-
latory divergence without abandoning treaty coherence. In doing so, it presents KORUS not as

an outdated artifact but as a potential pathfinder treaty for Indo-Pacific digital governance.

IIl. Historical and Statutory Context

.1 Negotiating KORUS in a Pre-Digital Era

KORUS was negotiated between 2006 and 2007, signed in June 2007, and entered into force

in 2012 after a protracted ratification process.23) It was later amended in 2018 to address

20) See, e.g., Mira Burri, Current and Emerging Trends in Disruptive Technologies: Implications for the Present
and Future of EU Trade Policy, in EU TRADE POLICY AT THE CROSSROADS 97 (Jakob Hettne ed., 2021)
(noting the focus of scholarship on “next-generation” agreements such as CPTPP and USMCA); Henry Gao,
Digital Trade Provisions in Asian Trade Agreements: A New Template for the WIO?, 18 WORLD TRADE
REV. 65 (2019) (emphasizing Asia’s digital economy agreements as forward-looking templates, without
addressing pre-digital bilateral treaties).

21) See, e.g., Susan Ariel Aaronson, Data Is Different: Why the World Needs a New Approach to Governing
Cross-Border Data Flows, 123 AM. J. INT’L L. UNBOUND 40 (2019) (portraying early e-commerce chap-
ters as outdated and ill-suited to govern data flows); Anupam Chander & Uyén P. L&, Data Nationalism, 64
EMORY LJ. 677 (2015) (framing earlier FTAs’ weak digital provisions as evidence of caution and obso-
lescence in treaty design.

22) See Burri, supra note 5, at 562 (tracing the shift from facilitation to digital governance); Gao, supra note 13,
at 70 (highlighting Asia’s digital economy agreements as templates for WTO reform); Aaronson, supra note
9, at 42 (warning of normative trade-offs absent privacy and human rights safeguards); Anupam Chander &
Uyén P. L&, Data Nationalism, 64 Emory L.J. 677 (2015) (emphasizing risks of exporting U.S. deregulatory
pluralism).
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discrete market access and automotive concerns.24) At both moments of negotiation, the primary
emphasis rested on tariff reduction, expansion of agricultural and industrial market access, and
strengthened intellectual property protection.25) Digital commerce, by contrast, played virtually

no role in the agreement’s design.26)

The omission was not anomalous. At the time even trade agreements among leading digital
economies treated “electronic commerce” as a marginal appendix to traditional trade in goods
and services.2”? KORUS’s electronic-commerce chapter, modeled on earlier U.S. free-trade
agreements such as the U.S. — Chile (2003) and U.S. - Singapore (2004), was limited to generic
commitments to non-discriminatory treatment of digital products and to cooperation on consumer
protection.28) Absent were binding disciplines on cross-border data transfers, restrictions on data
localization, safeguards for source-code disclosure, or any framework for algorithmic
accountability.29) In retrospect, the architecture of KORUS reveals the limitations of a treaty
designed in the twilight of the pre-digital trade order.30)

23) Korea—United States Free Trade Agreement, U.S.-S. Kor., June 30, 2007, T.L.A.S. No. 12-1201; Office of the
U.S. Trade Rep., KORUS FTA Timeline (2012), https://ustr.gov (detailing negotiation and entry into force).

24) Protocol Amending the Korea-United States Free Trade Agreement, Sept. 3, 2018, U.S.-S. Kor.,
https://ustr.gov (modifying provisions related to automobiles, pharmaceuticals, and customs).

25) See U.S. Cong. Rsch. Serv., R43364, The U.S.-South Korea Free Trade Agreement (KORUS FTA): Provisions
and Implications 4-8 (2019) (summarizing tariff reductions, agricultural access, and intellectual property pro-
tections); Jeffrey J. Schott et al., KORUS FTA 2.0: Assessing the Outcomes of the 2018 Amendments 5-6
(Peterson Inst. Int’l Econ. 2019).

26) See Burri, supra note 5, at 126-27 (noting the absence of digital commerce provisions in pre-2010 FTAs, in-
cluding KORUS).

27) See Id., 126-28 (2025) (noting that most FTAs prior to 2010 addressed electronic commerce only periph-
erally); OECD, Trade in the Digital Era 31-34 (2019) (observing that early e-commerce chapters were mar-
ginal to trade liberalization).

28) Korea—United States Free Trade Agreement ch. 15, arts. 15.1-15.5, U.S.-S. Kor., June 30, 2007, T.LA.S. No.
12-1201 (containing non-discrimination for digital products and cooperation on consumer protection).

29) Id. (lacking provisions on cross-border data flows, data localization, or source code); cf. United States-Mexico-
Canada Agreement ch. 19, arts. 19.11-19.16, Nov. 30, 2018, 134 Stat. 11 (2020) (providing binding commit-
ments on data flows, data localization, and source code protections).

30) See Anupam Chander, Normative Challenges of Cross-Border Data Flows, 23 J. INT'L ECON. L. 671, 673-76
(2020) (discussing the shortcomings of pre-digital trade agreements); Joost Pauwelyn, Treaty Design in a
Fragmented Digital Economy, 118 AJIL UNBOUND 56, 58-60 (2024) (arguing that legacy FTAs illustrate
the lag of treaty design behind technological change).
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This design reflected both multilateral and domestic constraints. At the multilateral level, the
World Trade Organization’s Work Program on Electronic Commerce (1998) and General
Agreements on Trade and Services (GATS) Article XIV left unresolved core conflicts between
trade liberalization and regulatory sovereignty, producing no binding disciplines on data flows or
privacy.3) Domestically, the United States maintained a fragmented, sector-specific approach to
digital regulation, as seen in the Electronic Communications Privacy Act (ECPA), the Health
Insurance Portability and Accountability Act (HIPAA), and the Gramm-Leach-Bliley Act
(GLBA). In contrast, Korea’s comprehensive Personal Information Protection Act (PIPA) would
not be enacted until 2011, just before KORUS entered into force.32) Against this background,
KORUS’s “e-commerce” chapter functioned less as a regulatory framework than as a diplomatic

placeholder, gesturing toward cooperation without embedding enforceable digital governance.33)

In this light, KORUS exemplify the lowest-common-denominator model of digital trade
governance—adequate for satisfying GATT Article XXIV and GATS Article V’s “substantial
sectoral coverage” requirement at the time, yet ill-suited to the demands of an increasingly

data-driven global economy of the twenty-first-century.34)

31) WTO, Work Programme on Electronic Commerce, WT/L/274 (Sept. 30, 1998); GATS art. XIV (general
exceptions). See Burri, supra note 5, at 127-30 (noting the absence of WTO disciplines on cross-border data
flows and privacy).

32) Electronic Communications Privacy Act of 1986, Pub. L. No. 99-508, 100 Stat. 1848 (codified as amended
at 18 U.S.C. §§ 2510-22, 2701-12, 3121-27); Health Insurance Portability and Accountability Act of 1996,
Pub. L. No. 104-191, 110 Stat. 1936 (codified as amended at 42 U.S.C. §§ 1320d-1320d-9); Gramm-
Leach-Bliley Act, Pub. L. No. 106-102, 113 Stat. 1338 (1999) (codified as amended in scattered sections of
12 & 15 U.S.C.); Personal Information Protection Act, Act No. 14839, July 26, 2017, amended by Act No.
16930, Feb. 4, 2020 (S. Kor.) (originally enacted 2011). See U.S. Cong. Rsch. Serv., R47498, Data Privacy
and Protection in the United States 2-6 (2023) (describing the fragmented U.S. privacy framework).

33) Korea-United States Free Trade Agreement ch. 15, arts. 15.1-15.5, U.S.=S. Kor., June 30, 2007, T.L.A.S. No.

12-1201 (containing only generic e-commerce provisions).

34) See GATT art. XXIV; GATS art. V; Joost Pauwelyn, Treaty Design in a Fragmented Digital Economy, 118
AJIL UNBOUND 56, 59-61 (2024) (describing lowest-common-denominator treaty design in digital trade);
Anupam Chander, Normative Challenges of Cross-Border Data Flows, 23 J. INT'L ECON. L. 671, 674-77
(2020) (critiquing the lag of trade law behind digital governance needs).
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.2 The Rise of Digital Trade Since 2007

In the years following KORUS’s negotiation, digital trade expanded at a scale and speed
unforeseen by its drafters. Cross-border data flows have become indispensable inputs for both
services and manufacturing, transforming information into the critical factor of production.35)
Platform-based commerce-dominated globally by U.S. firms and regionally by Korean actors
such as Naver, Kakao, and Coupang-has become the primary medium for consumer and business
transactions.30) Artificial intelligence, once peripheral to trade policy, now drives innovation
across sectors from finance to health care, reshaping not only economic activity but also regu-

latory agendas.3”)

The global trade regime has struggled to keep pace with this transformation. Although the
World Trade Organization ambitiously launched its Work Program on Electronic Commerce in
1998, discussions have largely remained explanatory, producing no binding multilateral disciplines
on data flows, source code, or algorithmic accountability.38) Instead, the most significant legal
innovations have taken place in regional and bilateral fora. The CPTPP introduced a compre-
hensive e-commerce chapter prohibiting data localization and mandating the free flow of in-

formation across borders.3¥) The USMCA built upon these rules, adding explicit safeguards

35) UNCTAD, Digital Economy Report 2024: Data as a Global Public Good 15-20 (2024) (describing data as
a critical input for global production and services); OECD, OECD Digital Economy Outlook 2024 51-55
(2024) (documenting the surge in cross-border data flows).

36) OECD, Digital Economy Outlook 2024, supra note 1, at 85-90 (noting dominance of U.S. platforms globally
and rise of Korean platforms regionally); U.S. Int’l Trade Admin., Korea: Information and Communication
Technology (ICT) Sector Overview (2023), https://www.trade.gov (identifying Naver, Kakao, and Coupang as
leading platform firms).

37) U.S. Cong. Rsch. Serv., R47848, Artificial Intelligence: Federal Policy Developments 1-5 (2024) (describing
Al’s integration into finance and health care sectors); Sang-Hyun Park, Korea’s Digital Bill of Rights:
Toward a Normative Framework for Al Governance, 32 KOREAN J. COMP. L. 215, 220-24 (2024) (noting
the growing centrality of Al in Korea’s regulatory framework).

38) WTO, Work Programme on Electronic Commerce, WT/L/274 (Sept. 30, 1998); see Burri, supra note 5, at
127-29 (noting that WTO e-commerce negotiations have produced no binding disciplines on data or algo-
rithms).

39) Comprehensive and Progressive Agreement for Trans-Pacific Partnership arts. 14.1-14.17, Dec. 30, 2018, 57
LLM. 1025 (2018) [hereinafter CPTPP]; see Deborah Elms, Digital Trade Provisions in the CPTPP:
Innovation and Continuity, ASIA TRADE CTR. POL’Y BRIEF 3-5 (2019).
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against source-code disclosure and new commitments on cybersecurity and emerging
technologies.40) DEPA, led by Singapore, New Zealand, and Chile, went further still by adopting
modular provisions on artificial intelligence, fintech, interoperability, and digital inclusion, making

it the first treaty to institutionalize adaptive digital governance.4l)

Against this backdrop, KORUS’s silence on digital trade issues is increasingly conspicuous.
Whereas next-generation agreements have embedded enforceable digital trade disciplines into the
core of economic integration, KORUS continues to operate on a skeletal “pre-digital”
architecture.42) This gap underscores how KORUS, while effective for its time, now lags behind
both global treaty practice and the domestic regulatory developments of its parties. Korea’s
Personal Information Protection Act (2011) established one of the world’s most comprehensive
data-protection frameworks, while the United States continues to navigate a fragmented patch-
work of state-level statutes and sector-specific federal measures.43) Absent modernization,

KORUS lacks the legal infrastructure necessary to govern twenty-first-century digital commerce.44

[I.3 Domestic Regulatory Evolution

The obsolescence of KORUS’s digital architecture is further underscored by the evolution of

domestic regulatory frameworks in both Korea and the United States.#5) In Korea, the 2011

40) United States-Mexico-Canada Agreement ch. 19 (July 1 2020); U.S. Int’l Trade Comm’n, U.S.-Mexico-Canada
Trade Agreement: Likely Impact on the U.S. Economy and on Specific Industry Sectors USITC Pub. No.
4889, at 179-85 (Apr. 2019).

41) See DEPA, supra note 9, art. 3.2; see Jane Kelsey, Modular Governance in Digital Trade: Lessons from
DEPA, 25 J. INT'L ECON. L. 233, 23944 (2025) (analyzing DEPA’s Al, fintech, and cybersecurity mod-
ules).

42) Korea—United States Free Trade Agreement ch. 15, U.S.-S. Kor., June 30, 2007, amended Jan. 1, 2019,
T.I.A.S. No. 12-1201 (containing only generic e-commerce cooperation provisions); see Burri, supra note 5,
at 126-30 (contrasting KORUS’s skeletal framework with next-generation FTAs).

43) Personal Information Protection Act, Act No. 10465, Mar. 29, 2011, as amended (Kor.); Electronic
Communications Privacy Act of 1986, Pub. L. No. 99-508, 100 Stat. 1848 (1986); Cal. Consumer Privacy
Act, Cal. Civ. Code § 1798.100 et seq. (2018).

44) Personal Information Protection Act, Act No. 14839, July 26, 2011, amended by Act No. 16930, Feb. 4, 2020
(S. Kor.); U.S. Cong. Rsch. Serv., R47498, Data Privacy and Protection in the United States 3-6 (2023)
(detailing fragmented U.S. approach); OECD, OECD Digital Economy Outlook 2024 45-49 (2024) (observing
the gap between trade commitments and domestic digital regulation).
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enactment of the PIPA consolidated a patchwork of privacy rules into one of the world’s most
stringent data protection regimes, comparable in scope to the EU’s General Data Protection
Regulation.46) Subsequent amendments expanded oversight authority and imposed heightened
compliance requirements on both domestic and foreign firms operating within Korea’s digital
economy.4”) More recently, the Korean government has proposed a Digital Bill of Rights, in-
tended to codify citizens’ entitlements and responsibilities in the digital age.#8) The proposal
emphasizes fairness, accountability, and human-centric governance of artificial intelligence, posi-
tioning Korea as a normative leader in articulating the ethical dimensions of digital trade and

technology.49)

The United States, by contrast, continues to operate under a fragmented, sector-specific regu-
latory model. Privacy protections remain scattered across statutes such as the Health Insurance
Portability and Accountability Act (HIPAA), the Gramm-Leach-Bliley Act (GLBA), and state-
level initiatives such as California’s Consumer Privacy Act (CCPA) and California Privacy
Rights Act (CPRA).50) This patchwork framework produces uneven obligations for firms and
complicates the prospect of trade-law harmonization.51) At the federal level, action has largely

45) See Personal Information Protection Act, Act No. 10465, Mar. 29, 2011, amended by Act No. 14839, July
26, 2017 (S. Kor.) (establishing comprehensive privacy protections and regulatory oversight in Korea);
Federal Trade Commission Act § 5, 15 US.C. § 45 (2018) (providing U.S. regulatory authority over unfair
and deceptive practices, including digital privacy and security).

46) Personal Information Protection Act, Act No. 14839, July 26, 2011, amended by Act No. 16930, Feb. 4, 2020
(S. Kor.); see OECD, OECD Digital Economy Outlook 2024 61-64 (2024) (describing Korea’s PIPA as among
the world’s most comprehensive privacy regimes).

47) Id.; see also Korea Personal Information Protection Comm’n, Annual Report 2023 12-17 (2023),
https://www.pipc.go.kr (detailing expanded oversight and compliance obligations).

48) Ministry of Science & ICT (S. Kor.), Draft Digital Bill of Rights (2023), https://www.msit.go.kr (setting forth
proposed digital entitlements and responsibilities).

49) Sang-Hyun Park, Korea’s Digital Bill of Rights: Toward a Normative Framework for Al Governance, 32
KOREAN J. COMP. L. 215, 223-27 (2024); OECD, Artificial Intelligence in Trade: Emerging Governance
Models 9-12 (2024) (noting Korea’s leadership in embedding ethical principles in Al governance).

50) Health Insurance Portability and Accountability Act of 1996, Pub. L. No. 104-191, 110 Stat. 1936 (codified
as amended at 42 U.S.C. §§ 1320d-1320d-9); Gramm-Leach-Bliley Act, Pub. L. No. 106-102, 113 Stat. 1338
(1999) (codified as amended in scattered sections of 12 & 15 U.S.C.); California Consumer Privacy Act of
2018, CAL. CIV. CODE §§ 1798.100-.199 (West 2022); California Privacy Rights Act of 2020, CAL. CIV.
CODE §§ 1798.100-.199 (West 2022).
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taken the form of executive guidance rather than legislative codification. The 2023 Executive
Order on the Safe, Secure, and Trustworthy Development and Use of Artificial Intelligence
reflects Washington’s innovation-first regulatory philosophy, stressing investment and com-
petitiveness while relying primarily on voluntary standards.52) Yet absent comprehensive federal
privacy legislation, the United States has lacked the institutional foundation to embed robust

digital rights or data governance into its trade agreements.53)

Taken together, these divergent domestic approaches illuminate why KORUS’s emaciated
e-commerce chapter has grown increasingly out of step with reality. Korea’s regime is moving
toward a rights-based, ethics-infused model of digital governance, while the U.S. remains anch-
ored in sectoral regulation and soft-law innovation strategies.>4) The bilateral gap underscores
the need for a modemized KORUS framework capable of reconciling these different regulatory
logics and providing a durable legal architecture for cross-border data flows, Al governance, and

digital trade.55)

ll.4 Implications for KORUS

Taken together, these trajectories illustrate that KORUS was a product of a pre-digital envi-
ronment and is ill-equipped to capture the statutory and regulatory transformations of the past

fifteen years.5®) Both Korea and the United States have developed distinct regulatory approaches

51) See U.S. Cong. Rsch. Serv., R47498, Data Privacy and Protection in the United States 3-7 (2023) (describing
the fragmented nature of U.S. data privacy rules).

52) Exec. Order No. 14,110, Safe, Secure, and Trustworthy Development and Use of Artificial Intelligence, 88
Fed. Reg. 75,185 (Oct. 30, 2023); see White House, Fact Sheet: President Biden Issues Executive Order on
Safe, Secure, and Trustworthy Artificial Intelligence (Oct. 30, 2023), https://www.whitehouse.gov (emphasizing
innovation and competitiveness).

53) See Burri, supra note 5, at 132-35 (arguing that the absence of comprehensive U.S. privacy law undermines
its credibility in embedding digital rights in trade agreements).

54) See Sang-Hyun Park, Korea’s Digital Bill of Rights: Toward a Normative Framework for AI Governance, 32
KOREAN J. COMP. L. 215, 223-27 (2024) (describing Korea’s rights-based digital governance trajectory);
U.S. Cong. Rsch. Serv., R47848, Artificial Intelligence: Federal Policy Developments 3-7 (2024) (noting the
U.S. reliance on sector-specific statutes and soft-law instruments).

55) See Burri, supra note 5, at 133-36 (arguing that bilateral and regional frameworks must reconcile divergent
domestic models to provide durable rules for data flows and digital trade).
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to digital trade and artificial intelligence, yet their bilateral trade agreement remains silent on the
very issues that now dominate their economic integration.57?) Unless modernized, KORUS risks
obsolescence — not only as a bilateral trade instrument but also as a credible platform for shaping

the Indo-Pacific’s digital governance architecture.58)

IV. Institutional and Comparative Analysis

V.1 Structural Gaps in KORUS

The lack of digital provisions in KORUS isn’t just a minor oversight; it’s becoming a sig-
nificant hurdle that jeopardizes the agreement’s credibility in managing contemporary trade
issues. In the world of treaty law, silence does not merely withhold guidance; it can actually
hinder the creation of clear doctrines and lead to conflicts.59) There are four main ideas where

KORUS’s outdated structure falls short for today’s commerce.60)

First, the absence of regulations concerning cross-border data transfers and localization has
not only become stale but is also creating real tensions. Companies trying to navigate Korea’s
rigorous Personal Information Protection Act (PIPA) often feel uncertain when dealing with data
across different jurisdictions. Meanwhile, the U.S. has a patchwork approach to privacy that

doesn’t offer a stable counterpart.6) This mismatch increases compliance costs and stifles

56) Protocol on Amendments to the Free Trade Agreement Between the United States of America and the Republic
of Korea, Sept. 3, 2018, U.S.-S. Kor., https://ustr.gov/trade-agreements/free-trade-agreements/korus-fta/korus-fta-text
(showing only limited amendments since the treaty’s 2007 conclusion).

57) Personal Information Protection Act, Act No. 10465, Mar. 29, 2011, amended by Act No. 14839, July 26,
2017 (S. Kor.); OECD, supra note 45 (articulating principles for Al governance increasingly reflected in
domestic law).

58) Gao, supra note 13, at 75 (warning that failure to update older FTAs undermines their credibility as regional
digital governance platforms).

59) See Anupam Chander, Normative Challenges of Cross-Border Data Flows, 23 J. INT'L ECON. L. 671, 674~
76 (2020) (arguing that the absence of treaty text on digital trade creates doctrinal uncertainty and invites
conflict); Joost Pauwelyn, Treaty Design in a Fragmented Digital Economy, 118 AJIL UNBOUND 56, 58-60
(2024) (noting that treaty silence entrenches fragmentation and undermines predictability).

60) See Burri, supra note 5, at 126-30 (contrasting skeletal electronic commerce provisions in legacy FTAs like
KORUS with next-generation digital chapters in CPTPP, USMCA, and DEPA).
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innovation, leading to potential disputes.62) In contrast, modern agreements like the CPTPP
provide guarantees for free data flows, which adds predictability to the market.63 KORUS’s

silence, on the other hand, suggests fragmentation.64)

Second, without rules for algorithmic accountability and source code protection, the two
parties find themselves pulling in different directions.6) U.S. technology firms worry about having
to disclose proprietary algorithms, seeing such demands as a threat to their intellectual property.66)
Meanwhile, Korean regulators face public pressure to ensure transparency in algorithms to pro-
mote fairness.67) Without any guidelines in KORUS, these tensions rise, leading to conflicts that
could easily escalate.68) The treaty does not only fail to modernize but also increases friction by

lacking a legal mechanism to reconcile sovereignty concerns with the need for innovation.69)

Third, there is an unmanaged clash between the innovation-focused and ethics-focused
approaches to governance. The United States’ permissive, competition-oriented framework

encourages rapid platform scaling while Korea’s rights-centered oversight emphasizes account-

61) Personal Information Protection Act, Act No. 14839, July 26, 2011, amended by Act No. 16930, Feb. 4, 2020
(S. Kor.); U.S. CONG. RSCH. SERV., R47498, Data Privacy and Protection in the United States 3-7 (2023)
(summarizing the fragmented U.S. framework).

62) OECD, OECD Digital Economy Outlook 2024 61-65 (2024) (noting rising compliance costs and uncertainty

caused by diverging data-transfer regimes).

63) Comprehensive and Progressive Agreement for Trans-Pacific Partnership arts. 14.11-14.13, Dec. 30, 2018, 57
LL.M. 1025 (2018) (prohibiting data localization requirements and guaranteeing free cross-border data flows).

64) Burri, supra note 5, at 127-30 (arguing that treaty silence entrenches fragmentation and undermines predict-
ability in digital trade).

65) USMCA, supra note 9, art. 19.16 (establishing protections for source code and algorithms); CPTPP, supra
note 9, art. 14.17 (prohibiting forced transfer of source code, subject to narrow exceptions) (illustrating the
absence of comparable protections in KORUS).

66) See U.S. CONG. RSCH. SERV., R46790, Digital Trade and U.S. Trade Policy 13-15 (2023) (noting U.S. firms’

concerns over forced source-code disclosure in foreign markets).

67) Ministry of Science & ICT (S. Kor.), Draft Digital Bill of Rights (2023), https://www.msit.go.kr (proposing
algorithmic fairness and transparency obligations); Sang-Hyun Park, Korea’s Digital Bill of Rights: Toward a
Normative Framework for Al Governance, 32 KOREAN J. COMP. L. 215, 223-26 (2024).

68) See OECD, Artificial Intelligence in Trade: Emerging Governance Models 11-13 (2024) (observing divergent
regulatory trends between innovation-oriented and rights-oriented jurisdictions).

69) See Burri, supra note 5, at 131-35 (2025) (arguing that treaty silence on algorithmic governance amplifies
bilateral conflict).
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ability for harms.”® These differing priorities stem from deep-rooted values within each system:
they are constitutional to each system.”l) KORUS leaves these two perspectives to collide with-
out offering a platform for harmonization, which undermines the very economic integration that

the treaty aimed to establish.72)

Fourth, conflicts can arise when fiscal sovereignty meets the drive for trade liberalization,
particularly in the realm of digital services. Korea is exploring regulations like digital services
taxes (DSTs), while the United States is strongly opposed to what it sees as unfair restrictions
on digital firms.73) Agreements like the USMCA proactively address these potential disputes
through clear provisions,’¥ whereas KORUS lacks a framework, pushing these conflicts into in-

formal negotiations.”>)

Taken together, these gaps are not inert absences but active liabilities. They strip KORUS of
legitimacy in precisely those domains where governance is most urgently needed, risking the

treaty’s obsolescence in the areas that now define bilateral economic hardship.76)

70) See U.S. CONG. RSCH. SERV., R46790, Digital Trade and U.S. Trade Policy 16-19 (2023) (noting U.S. reliance
on competition and innovation incentives in digital trade); Ministry of the Interior & Safety (S. Kor.), Digital
Platform Government Master Plan (Sept. 2023), https://www.mois.go.kr (emphasizing rights-based oversight
and citizen accountability in digital governance).

71) See Sang-Hyun Park, Korea’s Digital Bill of Rights: Toward a Normative Framework for AI Governance, 32
KOREAN J. COMP. L. 215, 223-26 (2024) (describing Korea’s ethics-first trajectory as a constitutional
orientation); Joost Pauwelyn, Treaty Design in a Fragmented Digital Economy, 118 AJIL UNBOUND 56, 59
-61 (2024) (arguing that divergent regulatory philosophies are foundational, not incidental, to treaty design).

72) See Burri, supra note 5, at 133-36 (warning that trade agreements without digital governance forums allow
domestic models to clash, undermining integration).

73) Ministry of Economy & Finance (S. Kor.), Tax Policy Direction 2024 (Dec. 2023), https://www.moef.go.kr
(noting consideration of digital services taxation); Office of the U.S. Trade Rep., Section 301 Investigations:
Digital Services Taxes (2021), https:/fustr.gov (challenging DSTs as discriminatory); Bryan Mercurio, U.S.
Trade Law and Digital Services Taxes, 57 J. WORLD TRADE 211, 213-18 (2023).

74) United States-Mexico-Canada Agreement ch. 19, art. 19.3, Nov. 30, 2018, 134 Stat. 11 (2020) (committing
parties not to impose customs duties or discriminatory taxes on digital products); see U.S. CONG. RSCH.
SERV., R46790, Digital Trade and U.S. Trade Policy 20-22 (2023) (explaining USMCA’s DST-related
provisions).

75) Korea—United States Free Trade Agreement ch. 15, U.S.-S. Kor., June 30, 2007, amended Jan. 1, 2019, T.I.A.S.
No. 12-1201 (containing no provisions on digital taxation or platform regulation).

76) See Burri, supra note 5, at 135-38 (arguing that gaps in digital chapters undermine treaty legitimacy in core
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V.2 Comparative Treaty Frameworks

Comparative analysis confirms that KORUS is not simply outdated by a few negotiating
cycles; it is misaligned with the current standards of digital trade governance.””) Next-generation
agreements treat digital trade as a foundational discipline, embedding binding rules on data,
algorithms, and cybersecurity directly into the fabric of economic integration.’®) In contrast,
KORUS remains anchored in a pre-digital model whose skeletal e-commerce provisions that hint

at cooperation but fail to set enforceable standards.”®)

Iv.2.1 CPTPP

The CPTPP stands out by incorporating technology-neutral obligations regarding data flows
and source-code protections, treating digital liberalization as a key principle of the treaty. For
instance, Article 14.11 requires that parties “allow the cross-border transfer of information by
electronic means, including personal information, when this activity is for the conduct of the
business of a covered person.”80) This text is widely interpreted as codifying the free flow of
data as the default rule of trade law. Article 14.17 prohibits governments from requiring the
transfer of, or access to, source code of software as a condition for market access, with very
few exceptions.81) These provisions represent a landmark shift from traditional trade policies to
governance for the digital economy.82) In contrast, KORUS offers no comparable level of

certainty, leaving companies to navigate conflicting domestic regulations in the U.S. and Korea.

areas of governance).
77) Id. (noting that most older FTAs, including KORUS, lack substantive digital disciplines).

78) USMCA, supra note 9, arts. 19.11, 19.15-19.16; CPTPP, supra note 9, arts. 14.11, 14.17 (embedding binding
provisions on data flows, source code, algorithms, and cybersecurity cooperation).

79) Gao, supra note 13, at 70-71 (contrasting skeletal e-commerce chapters in pre-digital FTAs with enforceable
standards in CPTPP and USMCA).

80) Comprehensive and Progressive Agreement for Trans-Pacific Partnership art. 14.11, Dec. 30, 2018, 57 LL.M.
1203.

81) Id. art. 14.17.
82) See Gao, supra note 13, at 745-48 (2019).
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IV.2.2 USMCA

The United States-Mexico-Canada Agreement (USMCA) represents another step forward in
digital trade law. Article 19.11 establishes a strong presumption in favor of cross-border data
flows, allowing restrictions only when they are necessary for legitimate public policy objectives,
and under principles of proportionality and non-discrimination.83) Article 19.12 explicitly bans
data-localization mandates that force firms to rely on domestic computing facilities. USMCA also
goes beyond CPTPP in two respects: Article 19.16 protects not only source code but also algo-
rithms expressed in that source code, and Article 19.15 sets up cooperative mechanisms on
cybersecurity.84) Together, these provisions reflect an understanding that treaty law must manage

both data flows and the infrastructures that support them — areas where KORUS falls short.

IV.2.3 DEPA

The Digital Economy Partnership Agreement (DEPA), finalized among Singapore, New
Zealand, and Chile in 2020, is at the forefront of digital trade governance. Unlike traditional
agreements, DEPA is modular, allowing countries to join certain “modules” selectively rather
than adopting the entire agreement.85) For example, Module 8 focuses on artificial intelligence,
committing members to principles of transparency and fairness while promoting the exchange of
ethical Al practices.86) Module 4 promotes digital inclusion, urging states to ensure participation
in the digital economy for women, small and medium enterprises (SMEs), and underrepresented
groups.87”) Module 7 addresses frameworks for interoperable digital identity systems, highlighting
the need for trust and authentication for cross-border digital trade.88) DEPA thus goes beyond

rigid liberalization by embedding principles of trust, ethics, and societal legitimacy into trade

83) United States-Mexico-Canada Agreement art. 19.11, July 1, 2020, Off. U.S. Trade Rep.,
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement.

84) Id. art. 19.15-16

85) DEPA, supra note 9, Modules 6 & 8. Module 8.
86) Id. Module 8, Art. 8.2. (Artificial Intelligence).
87) Id. Module 4; Art 4.3. (Digital Inclusion).

88) Id. Module 7; Art 7.1. (Digital Identities).
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law itself — domains where KORUS is entirely silent.

V.3 From Comparative Deficiency to Tailored Reform

The contrast is stark: where CPTPP codifies digital liberalization,8 USMCA integrates ac-
countability measures,”® and DEPA explores modular cooperation,”) KORUS remains largely
silent.92) This absence of commitment is not a neutral stance- it is a normative shift that signals
to markets and policymakers that U.S. — Korea trade law remains anchored in a pre-digital
paradigm. The reputational implications are severe: a key bilateral treaty between two leading

digital economies lacks a framework to tackle the very issues that define today’s commerce.93)

However, simply transplanting frameworks from other agreements isn’t the answer. Each of
these treaties reflects its own unique political landscape and institutional design. The digital
chapter of USMCA was shaped by U.S. bargaining power;94) CPTPP represents compromises
among a diverse group of economies;5) DEPA flourishes in a setting that permits modular
experimentation.96) Importing these models wholesale into KORUS would likely clash with

Korea’s demands for regulatory autonomy concerning privacy,®?) the U.S. preference for

89) Comprehensive and Progressive Agreement for Trans-Pacific Partnership, Dec. 30, 2018, 57 LL.M. 1021.

90) United States-Mexico-Canada Agreement, Nov. 30, 2018, Off. U.S. Trade Rep., Ch. 19 (Digital Trade),
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement.

91) DEPA, supra note 9.

92) Free Trade Agreement Between the United States and the Republic of Korea, June 30, 2007, U.S.-S. Kor.,
46 1L.M. 642.

93) See, e.g., Burri, Understanding Digital Trade Law, 52 J. World Trade 285, 291-94 (2018) (discussing normative
gaps in trade agreements); Henry Gao, Digital Trade Rules in the USMCA and CPTPP: Perils and Prospects,
in World Trade Review (2021) (analyzing risks of normative silence in KORUS).

94) United States-Mexico-Canada Agreement, Nov. 30, 2018, Ch. 19 (Digital Trade), Off. U.S. Trade Rep.,
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement; see also Henry
Gao, Digital Trade Rules in the USMCA and CPTPP: Perils and Prospects, 20 World Trade Rev. 383, 386~
89 (2021) (arguing that U.S. leverage shaped the final text).

95) Comprehensive and Progressive Agreement for Trans-Pacific Partnership, Dec. 30, 2018, 57 I.L.M. 1021; see
also Mira Burri, Understanding Digital Trade Law, 52 J. World Trade 285, 296-301 (2018) (explaining com-
promise dynamics across member states).

96) DEPA, supra note 9, Modules 6 & 8; see also Jane Kelsey, Plurilateralism, Digital Trade and the WTO, 22
J. Int’l Econ. L. 705, 710-13 (2019) (noting DEPA’s modular approach).
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innovation-driven flexibility,”8) and the existing structure of KORUS.9)

Thus, the lesson is twofold. Comparative analysis makes it clear that inaction cannot be an
option — KORUS cannot afford to remain dormant in the digital realm without losing credibility.100)
At the same time, any modernization must be customized rather than mimicked. This calls for
a nuanced approach: establish binding commitments where there is agreement (e.g., cross-border
data flows, source-code protection),!0D while adopting cooperative or soft-law mechanisms in
more contentious areas (e.g., Al accountability, platform governance).102) Only by doing so can
we reconcile the contrasting philosophies of innovation-driven and ethics-centered governance

while maintaining the integrity of the treaty.103)

In sum, the lessons gleaned from this comparison highlight the extent of KORUS’s short-
comings and outline a feasible path forward. “Digital KORUS 2.0” should not simply replicate
existing models but rather adapt them to the unique bilateral contexts.!04 Otherwise, efforts to

modernize could inadvertently increase instability rather than resolve it.105)

97) See Graham Greenleaf, Global Data Privacy Laws 2023: Korea’s Distinctive Model of Comprehensive Autonomy,
173 Privacy L. & Bus. Int’l Rep. 23, 2527 (2023) (describing Korean regulators’ privacy-autonomy stance).

98) See Dan Ciuriak & Marianna Grespan, The US Digital Trade Policy: Innovation First, Regulation Later, C.D.
Howe Inst. Commentary No. 573, at 4-7 (2021).

99) Free Trade Agreement Between the United States and the Republic of Korea, June 30, 2007, U.S.-S. Kor.,
46 1LM. 642; see also Meredith Kolsky Lewis, Bilateralism in the Digital Age: Why KORUS Remains
Constrained, 55 Cornell Int’l L.J. 421, 436-39 (2022).

100) See Mira Burri, The Governance of Data and Data Flows in Trade Agreements: The Pitfalls of Legal
Adaptation, 51 U.C. Davis L. Rev. 65, 98-102 (2017) (arguing that treaty silence undermines legitimacy in
digital commerce).

101) See United States-Mexico-Canada Agreement, Nov. 30, 2018, Ch. 19 (Digital Trade), Off. U.S. Trade Rep.,
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement (binding obliga-
tions on data flows and source code).

102) See OECD, Recommendation on Artificial Intelligence (May 22, 2019), https://legalinstruments.oecd.org/en/in-
struments/OECD-LEGAL-0449; see also Anupam Chander, Governing Al Through Soft Law, 66 UCLA L.
Rev. 180, 191-95 (2019).

103) See Dan Ciuriak, Digital Trade and Innovation: Reconciling Competing Governance Philosophies, C.D.
Howe Inst. Commentary No. 603, at 12-15 (2022) (contrasting innovation-first and ethics-first models).

104) See Meredith Kolsky Lewis, Bilateralism in the Digital Age: Why KORUS Remains Constrained, 55 Cornell
Int’l L.J. 421, 445-48 (2022) (arguing that bilateral treaties require bespoke adaptation).

105) Cf Richard Baldwin, The Great Convergence: Information Technology and the New Globalization 233-36
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V. Doctrinal and Normative Objections

When considering any proposal for modemizing treaties, it’s essential to engage with the
toughest critics. Skepticism is a natural reaction to the idea of reshaping an existing agreement
to cover new areas, and KORUS is no exception. Three key objections in particular merit
significant attention: an originalist view questioning the legitimacy of transforming KORUS into
a “digital constitution” without new congressional approval;106) a pragmatic feasibility critique
emphasizing the complexity of aligning U.S. and Korean regulatory frameworks;!07) and a
slippery-slope argument warning that including digital trade provisions could open the floodgates
to similar claims from other sectors. While each of these critiques poses significant challenges

to upholding KORUS, none are insurmountable.

V.1 The Originalist Critique: Congressional Consent and Treaty

Authority

One prominent objection asserts that KORUS, initially negotiated in 2007 and ratified by
Congress in 2011, cannot be retrofitted into a digital governance framework without exceeding
its constitutional boundaries.108) Critics argue that KORUS was consented to primarily as a
traditional tariff-and-services treaty, not as a charter for issues such as algorithmic accountability
or cross-border data flows. Thus, transforming it into a “digital constitution,” would allegedly

create a new treaty obligation that necessitate fresh congressional approval.l09)

(2016) (warning that misaligned digital governance may destabilize trade regimes).

106) Medellin v. Texas, 552 U.S. 491, 514-15 (2008) (distinguishing between self-executing and non-self-executing
treaties; underscoring congressional role); Curtis A. Bradley, The Treaty Power and American Federalism,
97 Mich. L. Rev. 390, 394-96 (1998).

107) Mira Burri, Trade Governance in the Digital Age: The Role of Data Flows and Artificial Intelligence, 23
J. Int’l Econ. L. 1, 1923 (2020); Wonhyuk Lim, Korea’s Regulatory State and the Challenges of
Globalization, 45 Asian Surv. 483, 489-92 (2005).

108) See Medellin, 552 U.S. at 505-06. (holding that treaties require clear domestic authorization to have binding
effect in U.S. law); U.S. CONST. art. II, § 2, cl. 2 (treaty-making power).

109) U.S. Const. art. II, § 2, cl. 2 (Treaty Clause); Medellin, 552 U.S. at 514-15 (2008) (holding that treaties are
not self-executing without congressional implementation absent clear intent); Curtis A. Bradley, The Treaty
Power and American Federalism, 97 Mich. L. Rev. 390, 394-96 (1998) (arguing that expanded treaty inter-
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However, this critique overlooks both the nature of treaty practice and constitutional frame-
works on both sides of the Pacific. International economic agreements are rarely static; they
thrive on interpretive evolution, side agreements, and amendment protocols. North American
Free Trade Agreement (NAFTA) illustrated how parties can modify substantive provisions with-
out requiring full ratification.!19 The 2018 amendments to KORUS were adopted in the U.S.
without an extensive congressional renegotiation, highlighting the feasibility of targeted digital

provisions.!11)

Moreover, U.S. constitutional practice permits a degree of flexibility. The Treaty Clause
empowers the President and Senate to negotiate treaties, but nothing in constitutional text or
practice prohibits subsequent supplementation through annexes, protocols, or interpretive
instruments.112) The Supreme Court has recognized in Medellin v. Texas (Medellin) that interna-

tional agreements are living instruments whose implementation may evolve.!13)

Likewise, Korean constitutional framework supports this interpretation. Article 6(1) of the
Republic of Korea’s Constitution states that treaties “have the same effect as the domestic laws
of the Republic of Korea” once duly ratified by the National Assembly.!!4) There is no need
for constant re-ratification for every single protocol or annex. Korea’s own treaty practices, such
as the 2018 KORUS amendments and participation in revisions to the WTO Information
Technology Agreement, illustrate a trend toward limited parliamentary consent without complete

renegotiation.!15) Moreover, the Constitutional Court of Korea has reaffirmed that the executive

pretations raise legitimacy concerns without renewed democratic consent).

110) North American Free Trade Agreement, U.S.-Can.-Mex., Dec. 17, 1992, 32 I.L.M. 289, 605 (1993) (noting
dispute settlement protocols and side letters).

111) Office of the U.S. Trade Representative, United States—Korea Free Trade Agreement Amendments (Sept. 2018),
https://ustr.gov/trade-agreements/free-trade-agreements/korus-fta (last visited Sept. 6, 2025).

112) U.S. Const. art. II, § 2, cl. 2.

113) Medellin, 552 U.S. at 514-15 (observing that treaty implementation depends on evolving executive and legis-
lative practice).

114) Constitution of the Republic of Korea, art. 6(1) (“Treaties duly concluded and promulgated under the Constitution
and the generally recognized rules of international law shall have the same effect as the domestic laws of
the Republic of Korea.”).

115) Office of the U.S. Trade Representative, United States—Korea Free Trade Agreement Amendments (Sept. 2018),
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has discretion in managing treat evolution, provided that “fundamental alterations” in rights or
obligations are brought back to the National Assembly for consideration.!16) Thus, an incremental
digital annex would align well with Korea’s established practice of treaty adaptation, rather than

represent a radical departure from constitutional norms.!17)

Therefore, both U.S. and Korean constitutional frameworks demonstrate that updating KORUS
through annexes or protocols is well within the bounds of customary treat management. The
argument suggesting that modernization exceeds legislative consent falters when one recognizes
that both countries have long embraced incremental adaptations as part of the normal lifecycle

of economic agreements.

V.2 The Pragmatic Feasibility Critique: Divergent Regulatory

Cultures

Another objection holds that even if modernization is formally permissible, it is practically
unachievable. The United States operates under a fragmented, innovation-first model, while
Korea has opted for a centralized, ethics-first approach.118) Critics argue that any effort to
reconcile these differing regulatory philosophies could lead to a stalemate: either Korea must
compromise its constitutional commitments to privacy, or the United States has to abandon its

deregulatory pluralism.119)

https://ustr.gov/trade-agreements/free-trade-agreements/korus-fta (last visited Sept. 6, 2025); World Trade
Organization, Information Technology Agreement: Declaration on the Expansion of Trade in Information
Technology Products, WT/MIN(15)/25 (Dec. 16, 2015).

116) Constitutional Court [Const. Ct.], 2004Hun-Ba81, June 30, 2005 (S. Kor.) (holding that executive discretion
extends to treaty management unless “fundamental alterations” in rights and obligations require National
Assembly approval).

117) Jae-Hyup Lee, Korea’s Treaty Practice and Constitutional Order, 15 J. Korean L. 25, 34-37 (2016).

118) Chander & L&, supra note 2, at 690 (describing the U.S. deregulatory pluralism model in digital governance);
Presidential Comm. on the Digital Platform Gov’t, Draft Digital Bill of Rights (S. Kor. 2023),
https://www.korea kr/news/pressRelease View.donewsId=156586018 (articulating Korea’s ethics-first digital
governance principles).

119) See Burri, supra note 5, at 335 (emphasizing divergence between liberalization and regulatory autonomy in
digital trade); Aaronson, supra note 15, at 42 (warning that absent exceptions, trade rules may constrain privacy
protections); Chander & L&, supra note 22, at 690 (highlighting risks of exporting U.S. deregulatory pluralism).
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Yet, this objection erroneously conflates divergence with deadlock.120) International trade law
has long history of navigating between competing regulatory frameworks.!2D) For instance, WTO
jurisprudence has successfully balanced the EU’s precautionary principle with U.S. risk-based
regulation, and it has reconciled environmental protection with trade obligations under GATT
Article XX.122) In cases like Brazil-Retreaded Tyres and U.S.-Shrimp, the Appellate Body has
stressed that legitimate regulatory goals should be accommodated through the Ieast
trade-restrictive means.123) This proportionality principle provides a doctrinal pathway for
incorporating privacy and ethical considerations into the liberalization framework without erasing

regulatory diversity.

Domestic legal precedent reinforces this view. In the U.S., the Supreme Court in Vermont
Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc. (Vermont Yankee)
affirmed that agencies may regulate “step by step,” endorsing this incremental approach rather
than demanding immediate uniformity.124) Similarly, in Korea, the Constitutional Court has
recognized a constitutional right to informational self-determination while consistently applying
proportionality when weighing privacy against public interests, including international economic

commitments.!25) These legal authorities demonstrate that both systems accept proportionality

Cf. Appellate Body Report, Brazil—Measures Affecting Imports of Retreaded Tyres, WIO Doc. WI/DS332/AB/R
(adopted Dec. 17, 2007). (requiring necessity and least trade-restrictive means under GATT XX); See also Vermont
Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519, 524 (1978) (endorsing incrementalism
in regulatory harmonization); Constitutional Court [Const. Ct.], 2005Hun-Ma745, Apr. 30, 2008 (S. Kor.)
(recognizing proportionality when balancing privacy against public interests).

120) Burri, supra note 5, at 335 (arguing that regulatory divergence need not produce paralysis in digital trade
governance).

121) Gao, supra note 13, at 72 (explaining that trade law often accommodates competing regulatory models
through structured exceptions).

122) Brazil—Retreaded Tyres, supra note 119, Y 14043 (requiring necessity and least trade-restrictive means under
GATT XX); United States—Import Prohibition of Certain Shrimp and Shrimp Products, WIO Doc.
WI/DS58/AB/R, 19 129-32 (adopted Nov. 6, 1998) (recognizing role of evolving international standards in
balancing trade and environmental protection).

123) Brazil—Retreaded Tyres, supra note 119, 19 140-43; U.S.—Shrimp, supra note 122, 17 141-44.
124) Vermont Yankee, 435 U.S. at 524.

125) Constitutional Court [Const. Ct.], 2012Hun-Mal91, Aug. 23, 2012 (S. Kor.) (upholding proportionality in
balancing informational self-determination with public interests).
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and incrementalism as means to effectively manage divergence.

Ultimately, both international and domestic doctrine suggest that divergence doesn’t equate to
paralysis. Instead, it creates a structured need for institutional mechanisms to facilitate
harmonization.126) A dual-trace model — binding disciplines where consensus exists, coupled
with soft-law cooperation where values diverge — aligns with this legal tradition.127) Thus, the
presence of regulatory divergence doesn’t obstruct treaty reform; rather, it highlights the necessity

for principled, institutionalized harmonization.

V .3 The Slippery-Slope Critique: Why Digital, Not Climate or
Biotech?

A third objection raises concerns about the risk of doctrinal slippage if a digital chapter is in-
corporated into KORUS. If digital trade is permitted as an exception under KORUS, critics ask,
why not extend such carve-outs to other significant areas—like energy security, biotechnology,
or climate governance? Wouldn’t this recognition of “functional carve-outs” destabilize trade

law by encouraging endless claims of exceptionalism?

The response to this concern lies in principled limitations. Trade law already categorizes sectors
based on their systemic role, doctrinal maturity, and geopolitical significance. Digital trade is

distinctive along all three dimensions.

First, its cross-cutting elements. Digital rules govern how trade is conducted across various

industries rather than simply what is traded in a specific sector.128) WTO precedent acknowl-

126) Burri, supra note 5, at 335-36 (arguing that institutional mechanisms are necessary to reconcile divergent
regulatory philosophies in digital trade); Gao, supra note 13, at 72 (explaining how annexes and cooperative
bodies supply pathways for harmonization across regimes).

127) See Brazil—Retreaded Tyres, supra note 119, 9 140-43; Appellate Body Report, U.S.—Shrimp, supra note
122, 19 141-44 (emphasizing proportionality in accommodating regulatory aims); Vermont Yankee, 435 U.S.
at 524 (endorsing incrementalism in regulation); Const. Ct., supra note 19 (recognizing proportionality in
balancing privacy with public interests); see also Burri, supra note 5, at 335 (arguing that institutionalized
mechanisms are necessary to reconcile divergent regulatory philosophies in digital trade).

128) Burri, supra note 1, at 336 (noting that digital trade disciplines regulate the manner of trade across sectors
rather than goods or services themselves).
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edges similar “infrastructural” domains that warrant special consideration, such as the GATS
Annex on Telecommunications (1994), which treats telecom networks as essential for all
services.129) Similarly, the Trade-Related Aspects of Intellectual Property Rights agreement of
the World Trade Organization (TRIPS) establishes baseline IP rules precisely because
intellectual property rights are structural to all trade.!30) Therefore, cross-border data flows and
algorithmic governance should be seen as infrastructural domains rather than mere sectoral

policies like energy or environmental measures.

Second, there is a significant doctrinal vacuum in this area. Where established doctrine exists,
carve-outs tend to be unnecessary. Environmental and energy measures fit under GATT Acrticle
XX (b), (g), and XXI (security exceptions). Jurisprudence—from US-Gasoline (1996) to Brazil—-
Retreaded Tyres (2007)—has elaborated necessity and proportionality tests.!31) In contrast, no
WTO panel has ruled explicitly on restrictions concerning cross-border data flows or mandatory
source-code disclosure. WTO members have yet to agree on a “necessity” framework for digital
governance, and the Doha e-commerce moratorium has only suspended tariff treatment for digital
products without substantive rules.!32) KORUS modernization would thus fill a doctrinal gap,

not multiply exceptions.

Third, the geopolitical relevance and systemic stability that digital governance entails are
paramount. Issues surrounding supply-chain resilience, cybersecurity, and platform regulation sig-
nificantly influence U.S.-Korea strategic alignment. Failure to address these topics in the treaty
could lead to fragmentation influenced by the EU’s General Data Protection Regulation (GDPR -

extraterritorial data protection) or China’s local data mandates.!33) The WTO has recognized that

129) General Agreement on Trade in Services: Annex on Telecommunications, Apr. 15, 1994, Marrakesh Agreement
Establishing the World Trade Organization, Annex 1B, 1869 UN.T.S. 183 (recognizing telecommunications
as infrastructural to all services).

130) TRIPS Agreement, supra note 22, arts. 1-2.

131) United States—Standards for Reformulated and Conventional Gasoline, WIO Doc. WI/DS2/AB/R, at 16-17
(adopted May 20, 1996) (articulating necessity and proportionality tests under GATT XX(b) and (g)); Brazil
—Retreaded Tyres, supra note 119, 11140-43.

132) WTO General Council, Work Programme on Electronic Commerce: Ministerial Decision of 19 December
2019, WTO Doc. WT/L/1079 (Dec. 19, 2019) (renewing the moratorium on customs duties for electronic
transmissions without establishing substantive governance rules).
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heightened deference is warranted in sectors that implicate systemic stability, as seen in China—
Publications and Audiovisual Products (2010), which balanced regulatory autonomy with trade
commitments in sensitive areas.!34) Conversely, sectors such as biotechnology and climate are
already mediated through specialized agreements, like the Cartagena Protocol on Biosafety and

the Paris Agreement, which diminish the need for new carve-outs in trade law.135)

In conclusion, these features provide a framework for understanding the justification of
carve-outs. They are justified only when (i) the domain constitutes systemic infrastructure (like
telecom, IP, digital); (ii) the doctrinal foundations are insufficient or underdeveloped (as seen
with digital flows); and (iii) geopolitical factors threaten systemic stability of the trading system.
Digital trade clearly meets all three criteria, whereas climate, energy, or biotech — while im-

portant - do not.136)

VI. Legal Framework for Reforming KORUS

V1.1 Policy-Legal Realism

Moderizing KORUS requires more than updating its legal text; it demands an appreciation
of the distinct regulatory identities of both parties.!37) For Korea, digital governance is deeply

133) Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
Protection of Natural Persons with Regard to the Processing of Personal Data and on the Free Movement
of Such Data (General Data Protection Regulation), 2016 O.J. (L 119) 1 (EU) [hereinafter GDPR]; Personal
Information Protection Law of the People’s Republic of China (promulgated Aug. 20, 2021, effective Nov.
1, 2021) (China) (imposing data localization and cross-border transfer restrictions).

134) China—Publications and Audiovisual Products, supra note 8, 11 230-35.

135) Cartagena Protocol on Biosafety to the Convention on Biological Diversity, Jan. 29, 2000, 2226 UN.T.S.
208; Paris Agreement, Dec. 12, 2015, T.I.A.S. No. 16-1104.

136) See GATS Annex on Telecommunications, supra note 21 (treating telecom as systemic infrastructure for all
services); TRIPS Agreement, supra note 22 (establishing IP as a baseline for trade governance); Brazil—
Retreaded Tyres, supra note 18, 1 140-43; GDPR, supra note 133 (illustrating extraterritorial regulatory
gravity in digital governance); Cartagena Protocol, supra note 27; Paris Agreement, supra note 27 (providing
specialized fora for climate and biosafety, reducing the need for trade carve-outs).

137) Aaronson, supra note 9, at 44 (arguing that legitimacy in digital trade governance requires recognition of
national regulatory identities).
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rooted in ethics and human rights.138) Since the enactment of the Personal Information
Protection Act of 2011, Korea has treated data protection as a rights-based domain grounded in
human dignity, fairness, and autonomy.!39 This ethos is deepened by the government’s Digital
Bill of Rights initiative, which situates data governance within broader constitutional principles
of equality, transparency, and accountability.!40) What trade lawyers might call a “trade irritant”
is, in Korea’s constitutional context, a value-laden safeguard.!4D Its privacy framework func-
tions less as a barrier to commerce than as an affirmation that economic modernization must
coexist with rights protection. Likewise, a well-designed digital chapter in KORUS could embody
this commitment to fairness and accountability, eaming greater domestic legitimacy and fostering

long-lasting compliance.142)

By contrast, the United States operates on an innovation-first model, prioritizing flexibility
and rapid technological adoption.!43) The Executive Order on Safe, Secure, and Trustworthy
Artificial Intelligence (2023) secks to establish national Al safeguards while preserving ex-
perimentation and private-sector leadership. Yet this coexistence produces fragmentation:
state-level initiatives such as California’s Consumer Privacy Act (CCPA) and Privacy Rights

Act (CPRA) layer divergent obligations atop federal uncertainty.!44) Externally, Washington has

138) Presidential Comm. on the Digital Platform Gov’t, Draft Digital Bill of Rights (S. Kor. 2023),
https://www korea.kr/news/pressRelease View.do?newsId=156586018 (articulating principles of fairness,
accountability, and ethics in Korea’s digital governance framework).

139) Personal Information Protection Act, Act No. 14839, July 26, 2011, amended by Act No. 16930, Feb. 4, 2020
(S. Kor.); see OECD, OECD Digital Economy Outlook 2024 61-64 (2024) (describing Korea’s PIPA as
among the world’s most stringent privacy regimes).

140) Ministry of Science & ICT (S. Kor.), Draft Digital Bill of Rights (2023), https://www.msit.go.kr; Sang-Hyun
Park, Korea’s Digital Bill of Rights: Toward a Normative Framework for AI Governance, 32 KOREAN 1J.
COMP. L. 215, 22326 (2024).

141) See Anupam Chander, Normative Challenges of Cross-Border Data Flows, 23 J. INT’L ECON. L. 671, 674-75
(2020) (arguing that privacy regulation is often mischaracterized as protectionism rather than rights-based
governance).

142) Mira Burri, Understanding Digital Trade Lawmaking, 24 WORLD TRADE REV. 121, 133-36 (2025)
(explaining how rights-based digital rules enhance legitimacy and sustainability in treaty design).

143) Nat’l Inst. of Standards & Tech. (NIST), U.S. Artificial Intelligence Risk Management Framework 1.0 (2023),
https://nvlpubs.nist.gov/nistpubs/ai/NIST.AI.100-1.pdf (promoting voluntary, flexible, and innovation-driven
approaches to Al governance).
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also weaponized trade instruments, most notably through Section 301 investigations into digital
services taxes.!45) The result is a domestic landscape defined by pluralism and an external posture

of regulatory defensiveness.146)

These divergent postures make a purely technocratic “fix” illusory. Yet, they also reveal the
distinctive promise of treaty law. Properly framed, KORUS can function as an anti-fragmenta-
tion constitution: a harmonizing baseline across fractured domestic regimes, supplying predict-
ability where ordinary legislation cannot.!4”) A digital chapter would not override either party’s
constitutional or statutory commitments; rather it would discipline the regulatory space between
them — embedding proportionality, limited exceptionalism and channeling innovation into struc-
tured cooperation rather than ad hoc contestation.148) WTO jurisprudence underscores this possi-
bility: under Brazil-Retreaded Tyres, the Appellate Body held that even legitimate regulatory
aims must be reconciled with liberalization through “least restrictive” means.149) A digital
KORUS chapter could operationalize that logic by embedding proportionality into exceptions for

privacy, ethics, and security.!50)

144) Exec. Order No. 14,110, Safe, Secure, and Trustworthy Development and Use of Artificial Intelligence, 88
Fed. Reg. 75,185 (Oct. 30, 2023); California Consumer Privacy Act of 2018, CAL. CIV. CODE §§ 1798.
100-.199 (West 2022); California Privacy Rights Act of 2020, CAL. CIV. CODE §§ 1798.100-.199 (West
2022); U.S. Cong. Rsch. Serv., R47498, Data Privacy and Protection in the United States 3-6 (2023)
(describing state—federal divergence).

145) Office of the U.S. Trade Rep., Section 301 Investigations: Digital Services Taxes (2021), https://ustr.gov
(initiating investigations against France, India, and others over digital services taxes); see also Bryan
Mercurio, U.S. Trade Law and Digital Services Taxes, 57 J. WORLD TRADE 211, 213-16 (2023)
(discussing the extraterritorial use of Section 301).

146) Burri, supra 143, at 134-37 (arguing that U.S. digital trade diplomacy reflects domestic fragmentation and
external defensiveness).

147) See Joost Pauwelyn, Treaty Design in a Fragmented Digital Economy, 118 AJIL UNBOUND 56, 58-61
(2024) (arguing that trade agreements can function as constitutional baselines to reduce fragmentation).

148) See Susan Ariel Aaronson, Designing Digital Trade Rules: Lessons for Future FTAs, CTR. FOR INT’L
GOVERNANCE INNOVATION (2023), https://www.cigionline.org (proposing digital chapters that channel
innovation into cooperative frameworks).

149) Brazil—Retreaded Tyres, supra note 119, 11178-82.

150) Burri, Supra 143, at 133-36 (2025) (arguing that proportionality-based exceptions provide a doctrinal bridge
between regulatory autonomy and liberalization).
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Finally, institutional design must match doctrinal ambition. KORUS, negotiated in 2007, is a
bilateral agreement optimized for a goods-and-services world; its electronic commerce provisions
are skeletal and static.151) By contrast, DEPA pioneered a modular design in which parties can
adopt and periodically update specific digital modules, such as those addressing artificial intelligence,
digital inclusion, and cybersecurity.152) A digital KORUS should chart a third way: hybridizing
U.S. flexibility with Korea’s rights-based ethic, thereby offering an Indo-Pacific alternative to
the EU’s GDPR/DSA maximalism.153) The objective is not lowest-common-denominator harmo-
nization but legitimacy-sensitive liberalization—binding where consensus exists, adaptive where

constitutional values diverge.154)

V1.2 Pathways for Reform

VI.2.1 Incrementalism Through an Annex

One pathway is incrementalism via annex. The 2018 KORUS Protocol demonstrates that the
parties can modernize the treaty surgically without reopening its core architecture.!55 In the digital
domain, a targeted annex could codify cross-border data transfer obligations with principled
exceptions, prohibit compelled disclosure of source code and algorithms (subject to narrowly

defined regulatory carve-outs), and launch a structured cybersecurity cooperation framework.

151) Korea—United States Free Trade Agreement ch. 15, U.S.-S. Kor., June 30, 2007, amended Jan. 1, 2019,
TIA.S. No. 12-1201 (containing skeletal electronic commerce provisions); see Mira Burri, Understanding
Digital Trade Lawmaking, 24 WORLD TRADE REV. 121, 126-30 (2025).

152) Digital Economy Partnership Agreement, Chile-N.Z~Sing., June 12, 2020, https://www.mfat.govt.nz; see Jane
Kelsey, Modular Governance in Digital Trade: Lessons from DEPA, 25 J. INT’L ECON. L. 233, 23944
(2025).

153) Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 (General Data
Protection Regulation), 2016 O.J. (L 119) 1; Regulation (EU) 2022/2065 of the European Parliament and of
the Council of 19 October 2022 (Digital Services Act), 2022 O.J. (L 277) 1; OECD, OECD Digital Economy
Outlook 2024 95-100 (2024) (describing global regulatory competition between U.S., EU, and Asian models).

154) See Joost Pauwelyn, Treaty Design in a Fragmented Digital Economy, 118 AJIL UNBOUND 56, 59-61
(2024) (advocating hybrid approaches that balance binding liberalization with adaptive governance).

155) Protocol on Amendments to the Free Trade Agreement Between the United States of America and the Republic

of Korea, Sept. 3, 2018, U.S.-S. Kor., https://ustr.gov/trade-agreements/free-trade-agreements/korus-fta/korus-
fta-text.
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Most importantly, such an annex could harden soft law by referencing evolving non-binding
instruments — such as the OECD’s 2019 Artificial Intelligence principles — through incorporation-

by-reference or “mandatory consideration” clauses.!56)

This approach is not novel. WTO jurisprudence affirms the legality of disciplined flexibility
within treaty design. In Brazil—Retreaded Tyres, the Appellate Body held that measures justified
under GATT Article XX must be “necessary” and represent the least trade-restrictive means
available to achieve legitimate objectives.157) Similarly, a KORUS annex incorporating privacy
or security exceptions would be consistent with GATS Atticle XIV so long as it avoids arbitrary
or unjustifiable discrimination.!5®) In China—Publications and Audiovisual Products, the
Appellate Body reaffirmed that Members may pursue cultural and regulatory aims, but only if
these are reconciled with market-access commitments through proportionate and transparent
design.159 Collectively, these precedents support incremental annexes, and when grounded in
proportionality and necessity, can balance liberalization with principled exceptions while remaining

legally sound under WTO discipline.160)

VI.2.2 Comprehensive Chapter Modeled on USMCA

A more ambitious path would be comprehensive renegotiation modeled on the USMCA’s
digital chapter.161) USMCA illustrates how digital trade disciplines can be embedded at the treaty
level rather than left to the discretion of domestic regulators.162) Tt not only affirms the principle

156) Organisation for Economic Co-operation and Development [OECD], Recommendation of the Council on
Artificial Intelligence (May 22, 2019), https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0449.

157) Brazil—Retreaded Tyres, supra note 119.

158) GATS: General Agreement on Trade in Services art. XIV, Apr. 15, 1994, Marrakesh Agreement Establishing
the World Trade Organization, Annex 1B, 1869 U.N.T.S. 183 (permitting exceptions for public morals, public
order, privacy, and security if not applied arbitrarily or unjustifiably).

159) Appellate Body Report, China—Measures Affecting Trading Rights and Distribution Services for Certain
Publications and Audiovisual Entertainment Products, WTO Doc. WT/DS363/AB/R (adopted Dec. 21, 2009).

160) See generally Burri, supra note 1, at 342 (arguing that incremental annexes can balance liberalization with
principled exceptions in WTO-consistent ways).

161) USMCA, supra note 9, ch. 19.
162) Id. pmbl., art. 19.2 (recognizing the importance of digital trade and embedding disciplines in treaty text).
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of free cross-border data flows and disciplines data localization, but also extends protection to
source code and algorithms while embedding cybersecurity cooperation directly into treaty text.163)
Article 19.11 codifies a presumptive right to information transfers across borders, Article 19.12
prohibits localization mandates subject to limited exceptions, Article 19.16 protects source code
and algorithms from forced disclosure, and Article 19.15 mandates structured cybersecurity
cooperation.164) Taken together, these provisions represent a mature digital chapter that balances

liberalization with safeguards for innovation and security.165)

A comprehensive digital chapter for KORUS could adapt this model to the U.S.-Korea
context.166) Beyond the core disciplines on data, source code, and cybersecurity, such a chapter
could also address non-discrimination for digital products (ensuring regulatory parity between
domestic and foreign platforms), interoperability mandates (facilitating technical alignment in
digital identity and payments), and elements of algorithmic accountability (embedding trans-
parency obligations and shared auditing principles).167) These innovations would not only har-
monize bilateral digital governance but also anchor predictability within a legally binding frame-

work capable of normatively influencing Indo-Pacific partners.168)

The political-economy costs of such a renegotiation are real: treaty reopening mobilizes
entrenched interests, invites legislative scrutiny in both the U.S. Congress and the Korean

National Assembly, and may provoke regulatory sovereignty concerns.l®® Yet the systemic

163) Id. arts. 19.11-19.16.

164) Id. arts. 19.11-19.16 (detailing cross-border data flows, localization, source code, algorithms, and cyberse-
curity cooperation).

165) Burri, supra note 143, at 343-44 (describing USMCA as a mature digital trade framework that balances lib-
eralization with innovation and security safeguards).

166) USMCA, supra note 11, ch. 19 (establishing comprehensive treaty-level digital trade disciplines).

167) DEPA, supra note 9, Modules 4, 6 & 8 (introducing provisions on digital inclusion, interoperable identity,
and Al ethics that could be adapted in a bilateral treaty context).

168) Gao, supra note 13, at 75 (arguing that bilateral innovations in digital trade agreements can supply models
for Indo-Pacific regional governance).

169) See Curtis A. Bradley, The Treaty Power and American Federalism, 97 MICH. L. REV. 390, 397-99 (1998)
(describing U.S. congressional scrutiny of treaty commitments); Constitution of the Republic of Korea art.
60(1) (requiring National Assembly consent for ratification of treaties).
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benefits outweigh the risks. A full digital chapter would diminish dependence on extraterritorial
regulatory poles—whether the gravitational pull of the EU’s GDPR adequacy regime, or the de
facto rule-setting by dominant U.S. and Korean platforms operating without treaty discipline.170)
By codifying these norms bilaterally, Washington and Seoul could reassert agency over the

standards that govern their firms and their citizens’ data.l7D

In short, a comprehensive Digital KORUS chapter modeled on USMCA would be politically
demanding but doctrinally credible.172) Tt would entrench U.S. — Korea integration in binding
text, reduce dependence on external regulatory poles, and project a model of legitimacy-sensitive

liberalization into the broader Indo-Pacific.

VI.2.3 Sequencing and Doctrinal Support for Incrementalism

The prudential choice between these paths turns on sequencing, not principle. An annex can
lock in consensus disciplines while building habits of cooperation, with a comprehensive chapter
to follow once political trust and technical alignment have matured. Framing modernization in
this stepwise fashion avoids the false binary between “nothing until everything” and “everything

at once.”173)

International economic law provides clear support for such incrementalism. NAFTA’s side
letters and protocols frequently preceded deeper renegotiation under USMCA, demonstrating that
treaties can evolve through successive layers of integration.!74) Likewise, WTO practice shows

that annexes and interpretive notes often serve as “bridge instruments,” allowing members to

170) GDPR, supra note 133 (establishing extraterritorial adequacy determinations); Chander & L&, supra note 22,
at 690 (warning that dominant platforms may impose de facto standards absent treaty rules).

171) Burri, supra note 13, at 345 (arguing that bilateral treaties allow states to reassert agency over digital trade
standards).

172) USMCA, supra note 9, ch. 19 (providing the leading model for comprehensive digital trade chapters).

173) Aaronson, supra note 15, at 44-45 (describing legitimacy-sensitive liberalization in digital trade); Gao, supra
note 13, at 80 (arguing that bilateral digital trade frameworks can project governance models into the
Indo-Pacific).

174) North American Free Trade Agreement [NAFTA], Dec. 17, 1992, Can.-Mex.-U.S., 32 L.L.M. 289 (1993);
USMCA, supra note 9, pmbl., art. 19.2 (illustrating layered treaty development from NAFTA to USMCA).
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test new obligations before entrenching them as binding multilateral rules.!7) This kind of

sequencing is not a deviation from doctrine but an established mode of treaty development.176)

Applied to KORUS, incrementalism ensures that modernization is both durable and legitimate.
By beginning with a digital annex, the parties can establish baseline disciplines—on data flows,
source code, and cybersecurity—while simultaneously institutionalizing soft-law cooperation in
unsettled domains such as Al ethics and platform governance.!7?) This phased approach lowers
the political costs of reform, fosters mutual trust, and provides a doctrinally recognized pathway
to a full digital chapter once alignment permits.l78) In this way, sequencing transforms modern-
ization from a politically daunting overhaul into a legally grounded process of structured

evolution.179)

V1.3 Implementation Mechanism

VI.3.1 Binding Core Principles

Effective implementation demands a blend of enforceable rules and adaptive frameworks. On
the binding side, KORUS 2.0 should entrench three core disciplines that reflect both

comparative treaty practice and the functional needs of digital trade governance.

First, a presumptive right to cross-border data transfers.!80) Free data flow should be the

175) Marrakesh Agreement Establishing the World Trade Organization art. IV(1), Apr. 15, 1994, 1867 UN.T.S.
154 (authorizing councils and committees to adopt annexes and interpretive notes to manage evolving obli-
gations).

176) Gao, supra note 13, at 70 (explaining that sequencing of obligations through annexes and protocols is a rec-

ognized form of treaty development).

177) USMCA, supra note 11, arts. 19.11-19.16; CPTPP, supra note 9, arts. 14.11, 14.17 (establishing binding
disciplines on data flows, source code, and cybersecurity cooperation); DEPA, supra note 9, Modules 4 &
8 (institutionalizing soft-law cooperation in unsettled digital domains).

178) Gao, supra note 15, at 72-73 (explaining that annexes provide a doctrinally accepted pathway toward deeper
treaty commitments).

179) Vermont Yankee, 435 U.S. at 524 (endorsing step-by-step regulatory harmonization); Marrakesh Agreement
Establishing the World Trade Organization art. IV(5), Apr. 15, 1994, 1867 U.N.T.S. 154 (recognizing
committees’ role in structured, evolutionary treaty development).

180) CPTPP, supra note 9, art. 14.11 (establishing the right to cross-border data transfers by electronic means).
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default, subject only to narrowly tailored, necessity-tested exceptions.18D) This design aligns with
the logic of GATS Article XIV, which disciplines regulatory exceptions by requiring that they
not be applied in an “arbitrary or unjustifiable” manner and that they be the least trade-
restrictive means available.!82) Embedding proportionality into the exceptions ensures that legit-

imate privacy or security objectives can be pursued without collapsing market predictability.

Second, a prohibition on forced disclosure of source code and algorithms.183) Provisions mod-
eled on CPTPP Article 14.17 and USMCA Article 19.16 should make clear that neither party
may condition market access on access to proprietary software or algorithmic logic.!89) At the
same time, narrowly tailored safeguards could be carved out — for example, confidential dis-
closures to competition authorities investigating anticompetitive conduct or to safety regulators
assessing critical infrastructure software. These carve-outs, if tightly drafted, would balance the

need to protect intellectual property with the imperative of regulatory oversight.185)

Third, a cybersecurity-cooperation article.186) Beyond market liberalization, modern digital
trade requires resilience. A binding article mandating structured information-sharing, coordinated
incident reporting, and joint capacity-building would lower compliance costs and generate a
“trust dividend” by embedding security cooperation directly into the trade regime.!87) Such pro-
visions would not only lower compliance costs for firms operating in both jurisdictions but also

generate a “trust dividend” by embedding security cooperation directly into the trade regime.!188)

181) USMCA, supra note 11, art. 19.11 (codifying free data flows subject to narrow exceptions).

182) GATS: General Agreement on Trade in Services art. XIV, Apr. 15, 1994, Marrakesh Agreement Establishing
the World Trade Organization, Annex 1B, 1869 U.N.T.S. 183; see also Brazil—Retreaded Tyres, supra note
119, 91 14043 (interpreting necessity and proportionality in the context of Article XX, which parallels
GATS XIV).

183) CPTPP, supra note 9, art. 14.17 (prohibiting forced disclosure of source code).
184) USMCA, supra note 9, art. 19.16 (extending protections to algorithms in addition to source code).

185) Gao, supra note 13, at 73 (arguing that narrowly drafted exceptions can preserve regulatory space without
undermining predictability in digital trade); Korea Fair Trade Commission [KFTC], Guidelines on Review of
Unfair Exercise of Intellectual Property Rights (2021) (recognizing the role of confidential disclosures to
competition regulators in investigating algorithmic or software-based anticompetitive conduct).

186) Burri, supra note 5, at 344 (arguing that resilience and security are necessary complements to digital liberali-
zation).

187) USMCA, supra note 9, art. 19.15 (requiring structured cybersecurity cooperation among the parties).
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These core disciplines would serve dual purposes. Economically, they facilitate predictability
for firms engaged in cross-border digital commerce.!89) Strategically, they function as dual-use
instruments: deepening bilateral economic integration while reinforcing national alignment in the
Indo-Pacific through trusted networks and common risk vocabularies.190) Precedent from the
USMCA digital chapter and the CPTPP confirms that such provisions are both legally feasible

and recognized as best practice in next generation trade agreements.!91)

VI1.3.2 Soft-Law Cooperation in Divergent Domains

Where U.S. and Korean values diverge—especially in Al accountability and platform gover-
nance—KORUS 2.0 should prioritize soft-law cooperation over hard legal commitments.192)
Hard-coding contested principles risks either premature ossification or political backlash;

soft-law cooperation, by contrast, enables iterative alignment.

A joint U.S.Korea Digital Committee should anchor this cooperative framework.193) Its man-
date would include issuing interpretive notes clarifying how binding rules apply to emerging
technologies, developing model audit protocols for algorithmic systems, drafting interoperability
guidelines, and reviewing the use of privacy or security exceptions to ensure they are not dis-
guised trade barriers.194) These functions would generate a shared “interpretive securement” over

time, enabling both parties to remain aligned without the rigidity of formal renegotiation.

188) Aaronson, supra note 15, at 45 (noting that security-oriented cooperation in digital trade can enhance trust
between states and firms).

189) Gao, supra note 3, at 73 (explaining that predictability in digital trade disciplines lowers compliance costs
for firms).

190) Id. at 75 (describing how digital governance frameworks can reinforce Indo-Pacific strategic alignment).

191) CPTPP, supra note 9, art. 14.16; USMCA, supra note 9, art. 19.15 (establishing cybersecurity cooperation
as a binding treaty obligation).

192) See DEPA, supra note 9, Module 8 (establishing cooperative mechanisms on Al and digital inclusion).

193) Marrakesh Agreement Establishing the World Trade Organization art. IV(5), Apr. 15, 1994, 1867 UN.T.S.
154 (providing for committees to interpret and monitor treaty application); DEPA, supra note 9, Module 8
(creating institutional bodies for ongoing digital cooperation).

194) Burri, supra note 14, at 340-41 (arguing that interpretive notes, model protocols, and interoperability guide-
lines strengthen treaty legitimacy and reduce compliance burdens).

195



O EFERSHT 2025- 11

This model draws on existing treaty practice. DEPA pioneered a modular approach in which
parties can accede to or update specific digital “modules” without reopening the entire agree-
ment, demonstrating that soft law can institutionalize flexibility without sacrificing coherence.195)
Likewise, the WTO’s Technical Barriers to Trade (TBT) and Sanitary and Phytosanitary (SPS)
committees issue interpretive guidance and monitor exception use, functioning as governance

tools rather than retreats from legal discipline.l96)

For KORUS 2.0, soft-law mechanisms would play the same role: they would not replace
binding obligations but complement them in domains where consensus is unsettled and technology
is fast-moving. By institutionalizing cooperation through committees, annexes, and interoper-
ability standards, KORUS would signal that alignment in contested areas is a continuous process,
not a one-off bargain. Far from diluting discipline, this model embeds predictability by channeling

regulatory divergence into structured dialogue rather than ad hoc conflict.

VI.3.3 Legal and Institutional Safeguards for Soft-Law Cooperation

The success of this dual-track framework ultimately depends on whether soft-law instruments
can reinforce, rather than erode, the treaty’s normative authority. To sustain the legal credibility,
KORUS 2.0 must anchor cooperative instruments—interpretative notes, model protocols, and

committee outputs—in established principles of international law.

Soft-law instruments should operate within, rather than outside, the treaty’s legal confines,
conforming to the interpretive principles of treaty interpretation set forth in the Vienna
Convention on the Law of Treaties (VCLT). Under Articles 31(3)(a)-(b), “subsequent agree-
ments” and “subsequent practice” between the parties concerning a treaty’s interpretation are

endowed with interpretative authority.!97) Therefore, interpretative notes or protocols are

195) DEPA, supra note 9, Modules 1 & 8 (illustrating modular accession and update mechanisms for digital trade
governance).

196) Agreement on Technical Barriers to Trade arts. 13-15, Apr. 15, 1994, Marrakesh Agreement Establishing the
World Trade Organization, Annex 1A, 1868 U.N.T.S. 120; Agreement on the Application of Sanitary and
Phytosanitary Measures arts. 12-13, Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade
Organization, Annex 1A, 1867 U.N.T.S. 493.
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endowed with interpretative authority.!98) This doctrinal grounding allows cooperative dialogue
to evolve into a disciplined interpretive process that enhances and clarifies treaty meaning over

time.

Comparative experience reinforces this model. The NAFTA Free Trade Commission, for
example, routinely issued binding interpretations under Article 2001(2)(c) that guided dis-
pute-settlement panels.199 Similarly, WTO committees on Technical Barriers to Trade (TBT)
and Sanitary and Phytosanitary Measures (SPS) have employed interpretative outputs to shape
member obligations without the formality of treaty amendment.200) These precedents demon-
strate that structured soft law, when properly anchored, can supplement treaty regimes with

dynamic interpretive authority.

To reinforce this doctrinal foundation, institutional safeguards should promote transparency
and accountability in the Committee’s activities. A requirement for the Digital Committee to
produce an annual implementation report, subject to review by both governments, could be ben-
eficial, documenting interpretive actions taken, guidance adopted, and any emerging disputes.201)
Accompanying this process, a notification and comment procedure should mandate each party to
inform the committee of significant new digital regulations -such as those addressing Al liability

or platform accountability — and to clarify their alignment with KORUS principles.202) In

197) Vienna Convention on the Law of Treaties, arts. 31(3)(a)-(b), May 23, 1969, 1155 U.N.T.S. 331.

198) See generally Mark E. Villiger, Commentary on the 1969 Vienna Convention on the Law of Treaties 426-28
(2009) (explaining that interpretative agreements under Article 31(3) may carry binding effect if adopted by
all parties).

199) See North American Free Trade Agreement, U.S.-Can.-Mex., Dec. 17, 1992, 32 LL.M. 289, art. 2001(2)(c)
(authorizing the Free Trade Commission to “resolve disputes regarding interpretation or application of this
Agreement”); see also Thomas J. Schoenbaum & Carmen G. Gonzalez, NAFTA and the Environment: A
Guide to the New Environmental Rules 2829 (1995).

200) See WTO, Committee on Technical Barriers to Trade, Decisions and Recommendations Adopted by the TBT
Committee Since 1 January 1995, WTO Doc. G/TBT/1/Rev.16 (2022); see also WTO, Committee on
Sanitary and Phytosanitary Measures, Procedure to Enhance Transparency, WTO Doc. G/SPS/7/Rev.4 (2018).

201) Cf. OECD, Recommendation of the Council on Regulatory Policy and Governance (2012),
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0390 (recommending annual reporting and

transparency requirements for cross-border regulatory cooperation).

202) See Office of the U.S. Trade Representative, United States—Korea Free Trade Agreement (KORUS) Chapter
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scenarios where interpretive disagreements arise, an escalation clause could allow for referrals to
a consultative dispute-avoidance mechanism, thereby preserving a hierarchical relationship
between cooperative outputs and treaty authority.203) Collectively, these procedures transform

what might otherwise devolve into informal coordination into a system of rule-based governance.

In this framework, soft law does not dilute legal discipline; it enhances the treaty’s legitimacy
through disciplined experimentalism. By institutionalizing transparency, facilitating interpretative
feedback, and implementing periodic reviews, soft law evolves into a tool for harmonizing legal
stability with technological progress.209) This methodology anchors adaptability in law rather
than in discretion, ensuring that KORUS maintains its reputation as a reliable and credible nor-

mative framework, even in the face of divergent regulatory ideologies in the U.S. and Korea.205

VI.3.4 Layered Governance and Treaty Dynamism

To unify binding rules with adaptive oversight, KORUS 2.0 should pioneer a model of
layered governance.200) Binding provisions should be designed to explicitly reference, in-
corporate, or defer to evolving nonbinding instruments—whether issued by the Joint Committee
or adopted by recognized international bodies.207) This would allow the treaty to remain both

legally predictable and technologically adaptive.

The key is to embed an “update function” directly into the treaty architecture.208) This could

15: Electronic Commerce (2012), https:/fustr.gov/trade-agreements/free-trade-agreements/korus-fta/final-text (requiring
notification and cooperation on new digital regulations).

203) See generally Joost Pauwelyn, Informal International Lawmaking: Mapping the Action and Testing Concepts
of Accountability and Effectiveness, in Informal International Lawmaking 125-27 (Joost Pauwelyn et al. eds.,
2012) (analyzing dispute-avoidance mechanisms in soft-law regimes).

204) Laurence R. Helfer, Flexibility in International Agreements, 99 Am. Soc’y Int’l L. Proc. 157, 159-61 (2005)
(describing mechanisms that combine flexibility with legal predictability).

205) See generally Charles F. Sabel & Jonathan Zeitlin, Experimentalist Governance, in Oxford Handbook of
Governance 169, 170-72 (David Levi-Faur ed., 2012).

206) See Id. (describing modular and layered treaty design as a pathway for digital trade governance).

207) DEPA, supra note 9, Modules 8-9 (incorporating evolving standards on Al and fintech cooperation through
modular updates).

208) Neha Mishra, Building Bridges: International Trade Law, Internet Governance and the Regulation of Data
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take several forms. First, periodic review clauses would mandate that parties revisit digital pro-
visions at regular intervals (e.g., every three years) to assess their relevance and propose
adjustments.209) Second, annexes would function as modular addenda that can be updated
through simplified procedures without reopening the core text — ensuring that provisions on
emerging technologies such as quantum computing, digital identity, or Al oversight evolve
alongside practice.210) Third, embedded cross-references to trusted external frameworks — such
as the OECD AI principles and International Organization for Standardization (ISO) cyberse-
curity standards would allow KORUS to absorb international best practices dynamically, without

the need for constant renegotiation.211)

For example, the OECD Al Principles could serve as a dynamic reference point—guiding im-
plementation without triggering renegotiation.212) International legal doctrine already supports
this kind of hybridization: the WTO Appellate Body in US—Shrimp upheld the legitimacy of
interpreting treaty obligations in light of “evolving international standards.”?13) Embedding that
logic into KORUS 2.0 would future-proof its digital governance rules—ensuring they remain

durable, adaptive, and legitimacy-sensitive.214)

Flows, 19 J. INT’L ECON. L. 263, 293-95 (2016) (arguing for embedded update mechanisms in digital
trade governance).

209) Comprehensive and Progressive Agreement for Trans-Pacific Partnership art. 27.2, Mar. 8, 2018, 57 LL.M.
645 (establishing review mechanisms through a Joint Committee); EU-Japan Economic Partnership
Agreement, art. 8.81, Feb. 1, 2019, 2019 O.J. (L 330) 3 (requiring review of digital trade commitments in
light of evolving privacy standards, including GDPR adequacy).

210) DEPA, supra note 9, Modules 6 & 8. (illustrating modular annexes that can evolve alongside technological
practice); Singapore-Australia Digital Economy Agreement [SADEA], Digital Identity Annex (2020)
(providing flexible procedures for updating interoperability rules without reopening the treaty core).

211) OECD, Recommendation of the Council on Artificial Intelligence (May 22, 2019),
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0449; Int’l Org. for Standardization [ISO], ISO/IEC
27001: Information Security Management (2013); WTO, Work Programme on Electronic Commerce,
WT/L/274 (Sept. 30, 1998) (launching ongoing review of e-commerce rules within the WTO framework).

212) Organisation for Economic Co-operation and Development [OECD], Recommendation of the Council on
Artificial Intelligence (May 22, 2019), https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0449
(adopting principles on transparency, fairness, and accountability in Al).

213) U.S.—Shrimp, supra note 122, 11 129-32 (recognizing that treaty obligations may be interpreted in light of
evolving international standards).

214) Burri, supra note 5, at 343 (arguing that embedding references to evolving soft-law frameworks can ensure
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VI1.4. Promise of Digital KORUS 2.0

VI.4.1 Indo-Pacific Exportability as the Core Promise

The true promise of a Digital KORUS lies not only in its capacity to modernize an outdated
bilateral treaty but in its potential to become an exportable model for digital governance in the
Indo-Pacific.215) Amid a landscape divided between the European Union’s rights-maximalism
and the United States’ deregulatory multilateralism, KORUS 2.0 could offer a credible and
effective “third way.” This framework could not only provide legal durability but also ensure
normative legitimacy.216) If structured intelligently, it can serve as a pioneering treaty, delivering
proven templates for legal interpretation while potentially breathing new life into the stalled

WTO negotiations on e-commerce.217)

The notion of exportability within this framework is grounded in established trade practices.
WTO law has long recognized the diffusion of treaty norms across regimes.2!8) For instance,
the GATS Annex of Telecommunications and the TRIPS agreement set foundational rules that
have since been adopted in regional and bilateral accords.?19) Similarly, NAFTA’s side letters

and protocols introduced dispute-settlement innovations into USMCA.220) In a similar way, a

durability and adaptability in digital trade agreements).

215) Wolfgang Alschner, The Evolving Digital Trade Order: Towards Rulemaking 2.0, 22 J. INT'L ECON. L.
707, 712-14 (2019) (arguing that bilateral and regional innovation can create templates for broader gover-
nance).

216) Anupam Chander, The Electronic Silk Road: How the Web Binds the World Together in Commerce 205-07
(2013) (contrasting EU rights-protective approaches with U.S. deregulatory traditions); Sungjoon Cho &
Jirgen Kurtz, Convergence and Divergence in International Economic Law and Politics, 29 EUR. J. INT'L
L. 169, 175-78 (2018) (analyzing structural divergence in trade governance philosophies).

217) WTO, Work Programme on Electronic Commerce, WT[L{274 (Sept. 30, 1998); WTO, Joint Statement on Electronic
Commerce (Jan. 25, 2019) (noting ongoing plurilateral talks stalled in Geneva).

218) Wolfgang Alschner, The Evolving Digital Trade Order: Towards Rulemaking 2.0, 22 J. INT'L ECON. L.
707, 714 (2019) (noting doctrinal pathways for diffusion of treaty norms).

219) GATS: General Agreement on Trade in Services Annex on Telecommunications, Apr. 15, 1994, Marrakesh
Agreement Establishing the World Trade Organization, Annex 1B, 1869 U.N.T.S. 183; Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS), Apr. 15, 1994, Marrakesh Agreement
Establishing the WTO, Annex 1C, 1869 U.N.T.S. 299.

220) NAFTA, supra note 174, side letters; USMCA, supra note 9, ch. 31 (dispute settlement) (incorporating in-
novations from NAFTA practice).
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KORUS annex that ensures cross-border data flows, source-code protection, and cyber security
cooperation could provide a tested reference for multilateral efforts within IPEF, where

consensus among fourteen economies has proven elusive.221)

Three mechanisms illustrate how this model can work successfully. First is textual diffusion;
incorporating binding digital provisions by reference would create a framework for regional
adoption, much like how CPTPP’s e-commerce chapter has influenced both USMCA and
DEPA.222) Second, the normative signaling effect would arise from a treaty between two lead-
ing digital economies, demonstrating that there is compatibility between liberalization and
ethics-based governance. This could counterbalance the dominant influences of the EU’s GDPR
maximalism and China’s stricter local mandates.223) WTO jurisprudence supports this notion, in-
dicating that regulatory autonomy and liberalization can coexist through proportionality, as seen
in Brazil-Retreaded Tyres and U.S.-Shrimp.2249) By embedding proportionality into exceptions
for privacy and security, KORUS 2.0 would not only discipline its own parties but also signal

a doctrinally legitimate template for others.225)

Third, establishing a Joint U.S.-Korea Digital Committee could establish cooperative ties with
existing frameworks, such as DEPA’s modular committees and the ASEAN Digital Economy
Framework Agreement.226) This follows established treaty practices where committees and

review bodies such as the WTO TBT committee, effectively promote regulatory alignment with-

221) Indo-Pacific Economic Framework for Prosperity [IPEF], Ministerial Statement (May 27, 2023),
https://www.commerce.gov/news/press-releases/2023/05/indopacific-economic-framework-prosperity-ipef-minister-
ial-statement.

222) DEPA, supra note 9, Modules 6 & 8.

223) Anupam Chander, The Electronic Silk Road: How the Web Binds the World Together in Commerce 205-07
(2013); Sungjoon Cho & Jiirgen Kurtz, Convergence and Divergence in International Economic Law and
Politics, 29 EUR. J. INT’L L. 169, 175-78 (2018).

224) Brazil—Retreaded Tyres, supra note 119, 9 14043 (adopted Dec. 17, 2007); Appellate Body Report, US—
Shrimp, 11 129-32 (adopted Nov. 6, 1998).

225) Neha Mishra, Building Bridges: International Trade Law, Internet Governance and the Regulation of Data
Flows, 19 J. INT’L ECON. L. 263, 293-95 (2016) (arguing that proportionality can reconcile regulatory au-
tonomy with trade liberalization in digital governance).

226) ASEAN, Digital Economy Framework Agreement (DEFA) Scoping Document (2023), https://asean.org/digital-

economy-framework-agreement-defa/ (laying groundwork for regional digital rules).
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out needing full scale renegotiation.227)

By integrating these pathways into its framework, Digital KORUS would not simply modernize
a bilateral treaty. It would function as a regional connector, exporting legitimacy-sensitive liber-
alization throughout Indo-Pacific regimes. This shift from bilateral update to regional model is
precisely what turns KORUS 2.0 into a doctrinally credible and geopolitically striking

“pioneering” treaty.
VI.4.2 Dual-Track Framework as the Enabler of Legitimacy

The successful exportability of KORUS 2.0 depends on its ability to harmonize divergent reg-
ulatory identities while establishing predictable rules.228) A dual-track framework enables this
equilibrium. Binding obligations can be consolidated in areas of consensus—such as cross-border
data flows, cybersecurity cooperation, and source-code protection — while more contentious do-
mains like artificial intelligence ethics, platform accountability, and digital services taxation can

be addressed through soft-law mechanisms.229)

This approach is not arbitrary; it is grounded in established legal principles.230) WTO juris-
prudence consistently applies the principle of proportionality to mediate between liberalization
and regulatory autonomy.23D) In BrazilRetreaded Tyres, the Appellate Body held that environ-
mental measures must represent the “least trade-restrictive means” consistent with their

objective. In U.S. Shrimp, it upheld marine conservation measures so long as they were applied

227) Agreement on Technical Barriers to Trade arts. 13-15, Apr. 15, 1994, Marrakesh Agreement Establishing the
World Trade Organization, Annex 1A, 1868 U.N.T.S. 120. (establishing the TBT Committee to monitor and
harmonize standards).

228) Burri, supra note 5, at 343-44 (arguing that predictable rules are necessary to sustain legitimacy in digital
trade governance).

229) USMCA, supra note 9, arts. 19.11, 19.15-19.16; DEPA, supra note 9, Modules 4 & 8 (using soft-law mech-
anisms for digital inclusion and Al ethics).

230) Neha Mishra, Building Bridges: International Trade Law, Internet Governance and the Regulation of Data
Flows, 19 J. INT’L ECON. L. 263, 293-95 (2016) (arguing that proportionality supplies doctrinal grounding
for reconciling regulatory divergence in digital trade).

231) Joost Pauwelyn, Rule Dynamics in Trade and Investment Law: Rule Change, Creation and Removal in the
WTO and Investor-State Arbitration, 13 J. INT’L ECON. L. 563, 571-73 (2010).
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in a non-arbitrary and transparent manner.232) Likewise, In ECAsbestos, the Appellate Body
upheld a French ban on asbestos under GATT Article XX(b), confirming that members may
adopt divergent regulatory measures when necessary to protect human health, so long as such
measures are not applied in an arbitrary or unjustifiable manner.233) Collectively, these prece-
dents demonstrate that international economic law legitimizes regulatory pluralism by disciplining

it through proportionality and non-discrimination, not by demanding uniformity.234)

Regional treaty practice reinforces this incrementalism. Frameworks like CPTPP and USMCA
codify binding rules on data flows and source code, whereas DEPA employs modular cooperation
on emerging areas such as Al and digital identity.235) Similarly, historic protocols and side letters
in NAFTA provided NAFTA'’s side letters and protocols functioned as “dual tracks” of obli-
gation and experimentation, later consolidated in USMCA.236) By analogy, a Digital KORUS
can entrench firm disciplines where consensus exists while institutionalizing soft-law cooperation

in unsettled domains.237)

Lastly, domestic legal practice points in the same direction. In Vermont Yankee, the U.S.
Supreme Court affirmed that agencies may proceed “step by step,” recognizing incrementalism
as a legitimate mode of governance.238) Korea’s Constitutional Court has likewise applied

proportionality without abandonment of core values.239) Together, these doctrines show that

232) Brazil—Retreaded Tyres, supra note 119, 19 140-43; Appellate Body Report, U.S.—Shrimp, supra note 122,
9 129-32.

233) Appellate Body Report, European Communities—Measures Affecting Asbestos and Asbestos-Containing Products,
WTO Doc. WT/DS135/AB/R, 11 17274 (adopted Apr. 5, 2001).

234) Burri, supra note 14, at 343-44 (noting that WTO jurisprudence disciplines regulatory pluralism through pro-
portionality and non-discrimination, rather than requiring uniformity).

235) Comprehensive and Progressive Agreement for Trans-Pacific Partnership arts. 14.11, 14.17, Mar. 8, 2018, 57
LLM. 645; United States-Mexico-Canada Agreement arts. 19.11, 19.16, July 1, 2020; Digital Economy
Partnership Agreement, Modules 6 (Digital Identity), 8 (Artificial Intelligence) (2020).

236) North American Free Trade Agreement, U.S.-Can.-Mex., Dec. 17, 1992, 32 LL.M. 289, side letters and pro-
tocols; USMCA, supra note 9, ch. 31 (dispute settlement).

237) Wolfgang Alschner, The Evolving Digital Trade Order: Towards Rulemaking 2.0, 22 J. INT'L ECON. L.
707, 712-14 (2019).

238) Vermont Yankee, 435 U.S. at 524.
239) Constitutional Court [Const. Ct.], 2005Hun-Kal4, Aug. 30, 2007 (S. Kor.) (recognizing informational self-de-
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sequencing and dual-track regulation are not mere political compromises but accepted modes of

governance in both domestic and international law.240)

By embedding this dual track design, KORUS 2.0 would avoid both the paralysis of
consensus and the rigidity of premature legalization.24D) More importantly, it would demonstrate
to Indo-Pacific states that treaty law can be simultaneously firm and flexible, transforming

bilateral compromise into a generalizable design principle for regional digital governance.242)

VI.4.3 Institutional Innovation as the Mechanism of Scalability

Exportability also requires a treaty architecture capable of adaptation.243) A Joint U.S.-Korea
Digital Committee would provide this institutional innovation.244) Its mandate would extend
beyond periodic consultations; it would serve as the treaty’s update engine, ensuring that

KORUS 2.0 remains both legally sound and technologically responsive.245)

The Committee’s functions could operate along three dimensions. First, interpretive authority.
By issuing interpretive notes and model protocols, the Committee would clarify how existing
treaty provisions apply to emerging technologies such as generative Al, quantum computing, and
cross-border digital identity.246) This process prevents disputes from escalating to arbitration

while cultivating a shared interpretive practice that may later be codified through formal

termination while applying proportionality balancing).

240) Neha Mishra, Building Bridges: International Trade Law, Internet Governance and the Regulation of Data
Flows, 19 J. INT'L ECON. L. 263, 293-95 (2016).

241) Wolfgang Alschner, The Evolving Digital Trade Order: Towards Rulemaking 2.0, 22 J. INT’'L ECON. L.
707, 712-14 (2019).

242) Sungjoon Cho & Jirgen Kurtz, Convergence and Divergence in International Economic Law and Politics,
29 EUR. J. INT’L L. 169, 175-78 (2018) (arguing that pluralist treaty design can supply generalizable gov-
ernance models).

243) Burri, supra note 5, at 341-42 (emphasizing the need for adaptive treaty design to maintain durability in digital
trade law).

244) Marrakesh Agreement Establishing the World Trade Organization art. IV(5), Apr. 15, 1994, 1867 UN.T.S.
154 (describing how committees can institutionalize ongoing interpretation and oversight).

245) See Joost Pauwelyn, Is It International Law or Not, and Does It Even Matter?, 12 Int’l L. Stud. Rev. 147,
154-58 (2019) (discussing institutionalized flexibility through treaty committees).

246) Id. (authorizing committees to clarify obligations).
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annexes.247)

Second, dynamic rule management. The Committee could oversee living annexes that contain
modular provisions on fast-moving issues. Instead of reopening the core treaty text, parties
could add, revise, or sunset annex provisions through streamlined procedures.248) Coupled with
dynamic review clauses, this ensures that treaty obligations evolve in sync with technology rather

than lagging behind it.249)

Third, external linkage. To avoid regulatory insularity, the Committee could draw on interna-
tional standards as references. Provisions on Al might reference OECD or G7 principles, while
cybersecurity measures could defer to evolving ISO or NIST standards.250) Incorporating such
references by design allows KORUS 2.0 to automatically align with global best practices,
reducing the need for frequent renegotiation while maintaining flexibility for domestic

implementation.251)

Taken together, these functions transform the Committee into more than just a bureaucratic
forum; it becomes the institutional hinge that makes KORUS 2.0 scalable.252) By blending binding
obligations with an update function built into the treaty architecture, the Committee ensures that
modernization becomes a continuous process of rule-based adaptation.253) This design allows

other jurisdictions to follow the KORUS model with confidence that its legal framework will remain

247) Joost Pauwelyn, Rule Dynamics in Trade and Investment Law: Rule Change, Creation and Removal in the
WTO and Investor-State Arbitration, 13 J. INT’L ECON. L. 563, 571-73 (2010).

248) DEPA, supra note 9, Modules 6 & 8.

249) Comprehensive and Progressive Agreement for Trans-Pacific Partnership art. 27.2, Mar. 8, 2018, 57 LL.M.
645 (providing for periodic review by a Joint Committee); EU-Japan Economic Partnership Agreement, art.
8.81, Feb. 1, 2019, 2019 O.J. (L 330) 3 (requiring regular review of digital trade commitments).

250) OECD, Recommendation of the Council on Artificial Intelligence (May 22, 2019); G7, Hiroshima Al Process
Comprehensive Policy Framework (Dec. 2023), https://www.g7hiroshima.go.jp/en/topics/ai.html; Int’l Org. for
Standardization [ISO], ISO/IEC 27001: Information Security Management (2013); Nat’l Inst. of Standards &
Tech. [NIST], Artificial Intelligence Risk Management Framework 1.0 (2023).

251) Neha Mishra, Building Bridges: International Trade Law, Internet Governance and the Regulation of Data
Flows, 19 J. INT'L ECON. L. 263, 29395 (2016).

252) Wolfgang Alschner, The Evolving Digital Trade Order: Towards Rulemaking 2.0, 22 J. INT'L ECON. L.
707, 712-14 (2019) (arguing that institutional design can make bilateral innovations scalable).

253) DEPA, supra note 9, Modules 6 & 8.
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durable, credible, and future-proof.254

VI.4.4 A Normative Pathfinder for the Region

KORUS 2.0 is more than just an update to a trade agreement between Korea and the U.S.—
it offers a blueprint for a new governance paradigm in the Indo-Pacific. In a region increasingly
fragmented by divergent digital regulations, data localization mandates, and claims of digital
sovereignty, KORUS 2.0 stands out as a principled alternative to techno-nationalism. By ensuring
fairness, transparency, and accountability into digital trade rules, it creates a balanced framework

that promotes openness while respecting legitimate ethical and security concerns.255)

The implications extend well beyond Seoul and Washington. As global negotiations on
e-commerce remain stalled at the WTO, a modernized KORUS can reinvigorate rulemaking in
digital trade by demonstrating that bilateral frameworks can serve as laboratories of

I

multilateralism.256) By blending firm treaty commitments with cooperative “soft-law” mecha-
nisms, KORUS 2.0 illustrates how international economic law can navigate emerging tech-
nologies—such as artificial intelligence, cross-border data governance, and platform account-

ability—without sacrificing democratic oversight or national identity.257)

Ultimately, the promise of a Digital KORUS lies in its capacity to show that law, not tech-

254) ASEAN, Digital Economy Framework Agreement (DEFA) Scoping Document (2023), https://asean.org/digital-
economy-framework-agreement-defa/ (noting the importance of adaptable treaty models for regional dif-
fusion); Neha Mishra, Building Bridges: International Trade Law, Internet Governance and the Regulation
of Data Flows, 19 J. INT'L ECON. L. 263, 293-95 (2016).

255) See generally Henry Gao, Digital Trade Integration and the Rise of Digital Sovereignty, 25 J. Int’l Econ. L.
1, 4-8 (2022) (analyzing the tension between openness and digital sovereignty in global trade governance).

256) Peter A. Petri & Michael G. Plummer, Rethinking Trade Agreements for the Digital Era, Brookings Institution
(Mar. 2022), https://www.brookings.edu (arguing that bilateral and regional digital trade agreements can pio-
neer rules later adopted multilaterally).

257) See U.S.-Korea Free Trade Agreement, U.S.-S. Kor., June 30, 2007, art. 15.8, https://ustr.gov/trade-agreements/
free-trade-agreements/korus-fta/final-text (committing parties to maintain transparency in electronic commerce
regulation); see also OECD, Recommendation of the Council on Artificial Intelligence 11 2-3 (2019),
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0449 (outlining ethical and democratic gover-
nance principles for Al); Susan Aaronson, Data Is Different: Why the World Needs a New Approach to
Governing Cross-Border Data Flows, 24 J. World Trade 125, 132-35 (2023).
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nology alone, should shape the digital landscape of the twenty-first century. Beyond its legal
modernization, a Digital KORUS 2.0 carries significant geopolitical and economic weight.258)
Politically, it would integrate Korea within the normative architecture of the U.S.-led
Indo-Pacific digital order while offering a balanced alternative to China’s data sovereignty
model.25%) Economically, it would stabilize the regulatory environment for Al and data-driven
services, reducing compliance barriers for Korean and U.S. technology firms.260) In this light,
Digital KORUS 2.0 is not merely a legal update; it is a strategic framework that connects mar-

ket access with democratic digital governance.

VI. CONCLUSION

The modemization of KORUS should no longer be viewed as an aspirational reform but as
a natural stage in its legal evolution.26D) Originally negotiated in 2007 and lightly amended in
2018, the agreement was crafted for an economic landscape largely dominated by goods and
traditional services.262) However, it has shown itself to be incapable of addressing the complexities
of today’s economy, which is characterized by cross-border data flows, algorithmic governance,
cybersecurity risks, and dominance of major platforms.263) Maintaining KORUS in its current
form would likely lead to increased uncertainty, bilateral tensions, and a dependence on extra-

territorial frameworks such as the GDPR, or the de facto standards set by powerful companies.264)

258) See Mireya Solis, A Digital Trade Agreement for the Indo-Pacific: Strategic Context and Design Considerations,
Brookings Institution (2023), https://www.brookings.edu/articles/a-digital-trade-agreement-for-the-indo-pacific.

259) China-Cyberspace Administration, Data Security Law of the People’s Republic of China (June 10, 2021)
(illustrating state-centric sovereignty model).

260) Korea Ministry of Science & ICT, Al Ethics Guidelines (Dec. 2020) (promoting interoperability and responsible
innovation).

261) Burri, supra note 5, at 559 (noting that older FTAs require modernization to address digital economy chal-
lenges).

262) Office of the U.S. Trade Representative, United States—Korea Free Trade Agreement (KORUS) (2007),
https://ustr.gov/trade-agreements/free-trade-agreements/korus-fta (last visited Sept. 6, 2025).

263) Aaronson, supra note 15, at 41-42 (describing the challenges posed by cross-border data flows, algorithmic
governance, and cybersecurity risks).

264) GDPR, supra note 133; see also Chander & Lé&, supra note 22, at 690 (warning against reliance on de facto
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To effectively update KORUS, however, we need a strategy that is fundamentally different from
simply pushing for maximalist positions. Any meaningful reforms must be grounded in legal

realist perspective, connecting national identities with the need for harmonized baselines.265)

This Note emphasizes three key contributions. First, it has highlighted the deficiencies of
KORUS, particularly in its electronic commerce chapter, which lacks the substance needed to
address pivotal issues in digital trade. In contrast, the recent jurisprudence of the WTO and the
practices within agreements like USMCA, CPTPP, and DEPA indicate that binding rules on data
flows, source code, and cybersecurity are not only feasible but increasingly regarded as the hall-
mark of modern trade law.266) Secondly, this Note has proposed a legally realistic model of
treaty modernization. Rather than insisting on “all or nothing,” it recommends sequencing: be-
ginning with an annex that locks in consensus rules while binding habits of cooperation, and
progressing toward a comprehensive digital chapter once technical alignment and political trust
permit.267) This methodology combines obligations with soft-law mechanisms, ensuring that the
agreement remains flexible and responsive to changing circumstances.268) At each stage, the
approach is animated by a jurisprudential commitment to “fit”: rules tailored to reconcile liberal-

ization with principled exceptions, experimentation with predictability.269)

The potential benefits of a Digital KORUS extend far beyond the immediate bilateral

relationship.270) When well structured, it could serve as a pioneering text for the WTO’s e-com-

standards imposed by dominant platforms absent treaty-level rules).
265) Gao, supra note 13, at 72-73 (arguing for legal realism and harmonized baselines in digital trade agreements).
266) USMCA, supra note 9, arts. 19.11-19.16; CPTPP, supra note 9, arts. 14.11, 14.17, DEPA, supra note 9,
Modules 6 & 8; Brazil—Retreaded Tyres, supra note 119, 1 140-43; U.S.—Shrimp, supra note 122, 17 129-32.

267) Neha Mishra, Building Bridges: International Trade Law, Internet Governance and the Regulation of Data
Flows, 19 J. INT’L ECON. L. 263, 293-95 (2016) (arguing sequencing is a doctrinally legitimate strategy
for digital trade).

268) Wolfgang Alschner, The Evolving Digital Trade Order: Towards Rulemaking 2.0, 22 J. INT'L ECON. L.
707, 712-14 (2019) (describing layered governance as a solution to brittleness in digital trade law).

269) Susan Ariel Aaronson, Data Is Different: Why the World Needs a New Approach to Governing Cross-
Border Data Flows, 44 WORLD TRADE REV. 35, 41-43 (2020) (calling for treaty rules that reconcile lib-
eralization with principled exceptions).

270) Burri, supra note 5, at 345 (arguing that bilateral modernization can catalyze plurilateral and multilateral
rulemaking).
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merce work program, a useful model for IPEF partners seeking legitimacy-sensitive liberalization,
and a geopolitical signal that the rules governing the Indo-Pacific will be shaped by those who
are active in building and regulating digital infrastructure - not merely imposed by external regulatory
forces.271) By recognizing and embedding constitutional differences between Korea’s ethics-first
orientation and the United States’ innovation-first pluralism into a coherent framework, a Digital
KORUS would illustrate that international economic law can govern complex socio-technical

systems while honoring national identities.272)

Looking ahead, future research should pursue at least three avenues. First, the architecture of
Indo-Pacific digital governance remains unsettled. The interaction of Digital KORUS with
DEPA, IPEF, and ongoing WTO negotiations will influence whether modular, annex-based
frameworks or more comprehensive chapters become the leading design.273) Second, the harmo-
nization of Al ethics across jurisdictions should be a focus of deeper investigation. Existing soft
law instruments, such as OECD Al principles and the G7 Hiroshima Al Process provide useful
templates, but there are challenges related to their integration into binding treaty texts without
solidifying contested values.2’4) Third, the evolution of trade dispute resolution in digital contexts
needs thoughtful examination. WTO and FTA panels will soon face critical questions regarding
proportionality, algorithmic transparency, and data protection exceptions, making it essential to

consider whether the current legal framework is sufficient or in need of reform.275)

Although the global trade landscape has shifted from optimism of liberalization to a focus on
protectionism and industrial policy, the modernization of KORUS with digital provisions is still
very important.276) Even as traditional tariff cuts lose political support, digital trade rules are becoming

271) IPEF, supra note 222; see also Gao, supra note 16, at 75.

272) Aaronson, supra note 15, at 44-45 (explaining that digital trade governance must accommodate national reg-
ulatory identities while building legitimacy-sensitive liberalization).

273) DEPA, supra note 9; IPEF, supra note 222; see also Burri, supra note 14, at 345 (arguing that bilateral digital
treaties can interact with multilateral negotiations to shape governance architecture).

274) OECD, supra note 45; G7, Hiroshima Al Process Comprehensive Policy Framework (Dec. 2023),
https://www.g7hiroshima.go.jp/en/topics/ai.html (proposing cross-border Al governance principles for adoption
by G7 members).

275) Brazil—Retreaded Tyres, supra note 119, 11 210-12; U.S.—Shrimp, supra note 122, 17 129-32.
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the new frontier of economic integration.2’”) They are shaping the flows of data, algorithms,
and platforms that define commerce in the twenty-first century.278) Modernizing KORUS is not
just a small change; it is a strategic renewal. It revitalizes a treaty that has lost relevance since
the renegotiations during the Trump era.279 It also reaffirms KORUS’s role as a guiding frame-
work amid the decline of free trade in multilateral agreements. In this way, a Digital KORUS
would maintain the agreement’s legitimacy and importance by updating it to address the areas

where global interdependence is now most significant.280)

The overarching lesson from KORUS is that treaty law cannot and must not remain static.281)
In the dynamic field of digital trade, stability is achieved not through rigidity, but through
well-designed adaptability.282) By anchoring the modernization process in legal realism, sequencing
reforms carefully, and innovating layered governance, a Digital KORUS can become more than
a bilateral update; it has the potential to serve as a foundational pillar for the law of digital
trade in the Indo-Pacific and beyond.283) The legitimacy of this initiative — and of the trade law

as a whole — depends on our ability to realize these aspirations.284)

276) See generally Hyerim Kim, Why South Korea Should Pursue a Digital Trade Deal with the U.S., Korea
Economic Inst. of Am. (Oct. 28, 2025), https://keia.org/the-peninsula/why-south-korea-should-pursue-a-digital-
trade-deal-with-the-u-s/

277) See Deborah Elms, Comparing Digital Rules in Trade Agreements, Asia Bus. Trade Ass'n (July 24, 2019),
https://asiantradecentre.org/talkingtrade/comparing-digital-rules-in-trade-agreements (noting that digital provisions
have become a defining feature of modern FTAs).

278) See Mira Burri, Towards a New Treaty on Digital Trade, 55 J. World Trade 77, 83-85 (2021)

279) See United States-Korea Free Trade Agreement (KORUS) Amendments, Sept. 3, 2018, Off. U.S. Trade
Representative, https:/fustr.gov/trade-agreements/free-trade-agreements/korus-fta/korus-modifications (summarizing
2018 revisions that primarily addressed automotive and pharmaceutical sectors rather than digital trade).

280) See United States—Korea Free Trade Agreement, arts. 15.7-15.9, Apr. 17, 2012, S. TREATY DOC. No.
112-14 (mandating that parties refrain from unnecessary barriers to electronic information flows across
borders); Junghyun Park, Digital Trade Agreements: Korea’s Experience 4-8 (Sept. 12, 2023),
https://uncitral.un.org/sites/uncitral.un.org/files/pages/RCAP/day_2_law_track_2_mr._junghyun_park.pdf
(explaining how KORUS served as an early model for subsequent digital-trade frameworks).

281) Burri, supra note 5, at 559 (arguing that digital trade requires modernization of older FTAs).
282) Aaronson, supra note 15, at 4243 (emphasizing adaptability, not rigidity, as the basis for stable digital governance).

283) Gao, supra note 13, at 75 (describing how bilateral and regional agreements can serve as pathfinders for
Indo-Pacific and multilateral digital trade law).

284) Id. (warning that the legitimacy of trade law hinges on its ability to adapt to socio-technical transformations).
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[Abstract]

Toward a Digital KORUS FTA:
Legal Reforms for Data, Al, and E-Commerce Governance

Kwang Woo Kim

The United States-Korea Free Trade Agreement (KORUS), signed in 2007 and amended in
2018, was negotiated in a pre-digital era and contains no provisions on data flows, Al, plat-
forms, or cybersecurity. This gap has left KORUS increasingly outdated, even as the United
States and Korea have become leaders in digital innovation and regulation. This Note explores
the extent to which the KORUS Free Trade Agreement can be reinterpreted and restructured to
serve as a credible framework for digital trade governance between the United States and Korea.
It argues that reform is both urgent and possible, but only if grounded in legal realism and
structured to reflect domestic regulatory contexts. Through comparative analysis of CPTPP,
USMCA, and DEPA, it demonstrates why advanced digital provisions cannot simply be trans-
planted into KORUS. Instead, it proposes a layered model for a “Digital KORUS 2.0”: binding
rules on data and source code combined with soft-law cooperation on Al and platform gover-

nance, positioning U.S.-Korea cooperation at the center of Indo-Pacific digital governance.

Keywords: KORUS FTA, digital trade, Al regulation, data flows, platform governance,

cybersecurity, Indo-Pacific digital governance
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2) DeepSeek-V3 Technical Report. https://arxiv.org/abs/2412.19437v1. H]-&5A|9] A&/ dof oJF& A|7|st= 7
Sl Qlth. Dylan Patel, AJ Kourabi, Doug, and Reyk Knuhtsen, “DeepSeck Debates: Chinese Leadership On
Cost, True Training Cost, Closed Model Margin Impacts”, SemiAnalysis, Jan 31, 2025.

3) Will Knight, “DeepSeek’s New AI Model Sparks Shock, Awe, and Questions From US Competitors”, WIRED,
Jan 28, 2025.

4) “oh, "PJAIZ B ol GA|-71ewAl FRIE 4715 Y, A2, 2025.2.17: Taejun Kang, “China
calls Australia’s DeepSeek ban ‘politicization of technological issues’”, Radio Free Asia, 2025.02.05.

5) Han-Wei Liu and Ching-Fu Lin, “Artificial Intelligence and Global Trade Governance: A Pluralist Agenda”,
Harvard International Law Journal, Vol. 61, 2020; Peng S, Lin C-F, Streinz T (eds.), Artificial Intelligence
and International Economic Law: Disruption, Regulation, and Reconfiguration. Cambridge University Press,
2021; Ao, “ABAls ALt SAH oA, SAIEAE AL, Al21d A3z, 2023; 247, “=
A&ds AlzolA 2 ASAISAD 8 =47, FAIEAE AL, F22d A3, 2024.

6) U =<1 E 7R AGSHAH, oA, GAIE 2 Althe] ofge i - THIFE O] =47k o] Alnt
=70t 01]94 TA|HEE] =5, A65E A|2.3, 2020, 0|5t - AT, o] o] =7}t o] Fof &St A
A0l FAHA TR AR AL, TR A Y, 2018; MR, “F2E YR|E B 7hQl

ARWE - @ 3 2, 2UAT, A2 ABE, 20245 WE S, “AIAR7|LWTO) B stllAl o]
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2025.1.30. o]&gole] 7jJAA R B & ZFA] 7| Garante per la Protezione dei Dati Personali,
GPDP)°] HAIA zathkE AT & 713 A9 JH)IAB R A Wo] FHdd
(EU) YHFYHE R S 577 (General Data Protection Regulation, GDPR))< ¢|¥H 7hs/Ade] 9l
Tl Aehekar ko] Zhpsto] WA Al Sl dlolE] =3 P, A% AA)et &8 =

2 ol thet HH-E 73 ThIo YA Fo] ALIEL ojgeotolx] FHA ghomn
FHATHY 28-S ux] =ty $HEAF GPDPE GDPRA FH A, 1A 9 F- A K 4]

Ejo} 27} 7t o]t 550 T—fg’ RolZARA, A1 A3s, 2024 015Y -4, "Nl E4L
it <orw o] siAof et Avr, IAIFAE AL, Al22d A1z, 2024; €33, “Ag A5 At =7ItE
25 JjolAE o|Al A5k qxlﬁ*ﬂxﬂ T8 WA AR, 2AYEst =X, Kﬂ69ﬂ"d Al4=, 2024.

7) Ministerial Declaration on Global Electronic Commerce, WT/MIN(98)DEC/2.

8) INF/ECOM/87.

9) Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection

of natural persons with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC (General Data Protection Regulation), OJ L 119, 4.5.2016, 1-88.

10) GPDP, “Al: The Italian Data Protection Authority requests information from Deepseek”, 28 January 2025.
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48) EUS 12 AASt Zlo|t}t, WTO, Trading with intelligence, 2024, p. 70.
49) THE UNITED STATES OF AMERICA, Schedule of Specific Commitments, GATS/SC/90, 15 April 1994, 37, 45-46.
50) REPUBLIC OF KOREA, Schedule of Specific Commitments, GATS/SC/48, 15 April 1994, 10, 18-19.
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52) THE PEOPLE’S REPUBLIC OF CHINA, Schedule of Specific Commitments, GATS/SC/135, 14 February
2002, 10.

53) Ibid, 17-20.

54) RCEPS] M| A 93l 315 D5 U]20] WTO 95 4702 PAEI9IT). RCEP B4A] 1L A] 20| o]
g PR okgof Ueh Yo E.

55) (¥2) Article XIV General Exceptions

Subject to the requirement that such measures are not applied in a manner which would constitute a means
of arbitrary or unjustifiable discrimination between countries where like conditions prevail, or a disguised re-
striction on trade in services, nothing in this Agreement shall be construed to prevent the adoption or en-
forcement by any Member of measures:

(c) necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of
this Agreement including those relating to:

(i) the protection of the privacy of individuals in relation to the processing and dissemination of personal
data and the protection of confidentiality of individual records and accounts;
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57) United States — Measures on Certain Semiconductor and other Products, and Related Services and Technologies,
WT/DS615/8, Communication from the United States, 10 January 2025.

58) Nigel Cory and Patrick Grady, “The EU’s Approach to Al Standards Is Protectionist and Will Undermine Its
Al Ambitions”, Center for Data Innovation, February 6, 2023; “European approach to Al turns to protection-
ism as the world recalculates in the face of ‘Brussels effect’, https://www.convergencialatina.com/, September
11, 2024.

50) el <519 24 AwY Al A2 2
2025.6.17; ZA2E, “Bj4E AW o4 ‘4AH
2025.7.14.

60) &5 USHAIH GATTY] 2ot £&0Ql AIXXIZ A8 Al Panel Report, Russia — Traffic in Transit
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[Abstract]

Consistency of the DeepSeek Regulations
with the GATS and RCEP

Chan-Mo Chung

DeepSeek, a Chinese artificial intelligence system that shocked Silicon Valley with its high
performance at low cost, has faced suspension orders on the download of its application from
major app markets or use restrictions in Italy, Taiwan, Australia, the United States and Korea
among others, mostly due to weaknesses in personal data protection, and security concerns in
some cases. This paper examines whether these restrictions are consistent with obligations under
the WTO General Agreement on Trade in Services (GATS) and the Electronic Commerce
Chapter of the Regional Comprehensive Economic Partnership (RCEP).

This paper argues that data protection authorities’ regulations against DeepSeek can be justified
under Article XIV (General Exceptions) of the GATS, even if such measures violate GATS
general obligations or specific commitments. These regulations qualify as necessary measures to
secure compliance with laws protecting individuals’ privacy in the processing and dissemination
of personal data, as well as the protection of confidentiality of individual records and accounts.
The RCEP E-Commerce Chapter provides broader regulatory authority and discretion for members
to enforce measures necessary to achieve legitimate public policy objectives, making legal chal-

lenges less likely than under GATS.

The paper concludes that China’s previously conservative stance on cross-border data transfers —
initially adopted to protect its domestic information technology industry and maintain regime
stability — has now become a barrier to the global expansion of its increasingly competitive data

and artificial intelligence enterprises.

Keywords: artificial intelligence (AI), DeepSeck, Personal Data Protection, GATS, RCEP,

Electronic Commerce, Legitimate Public Policy Objective
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A5 Yot 2&90] BAEE A9 71eE TRk o7]ds 771, ol5EE B5, §47]4 5ol =
[e1a:3|

12) AR5, “0]= £E58A) Yl 7to]l &7, FAME ], 41, 2021; A Y 2|, FFIPEY T AT, o
A}, 15H, 2025.

13) Folla], “7]&Qte oA 0]=9] EsiAee £55A4 BAof Het 1, 3Al5AHE, Vol 30, no.
3, 74, 2025.

14) Lot 2], “0|HE (RS (EARS A0 2)”, KOSTI 7| XAHE, 2023.2.20.

15) 2Rt 2] AE = U= FR7F 771QtEAY 927} Qlopar wekst o= 7j9, 7] & ©@A9] 5502 o]
Solle 54 50 tist & Agt 9 57 9d0] A&, 224X} 2] AE+= EAR Part 744 Supplement
No. 40 E]o] glon], O]=+ AFRXE Aot < SUA}O| E (https://www.bis.gov/entity-list) ]| A] 2Qlo] 7}

St

o -

ol

249



O EFERSHT 2025- 11

o} olg3t el 2B X3 9= tjstol} ATy Rate) WL W] &7k} a7,
Aol wet ulzk AAIAE Bolo)g e 4 Stk oleld 2A|E vl=e] Aol
AATo 2 o WEE AL PA T, Hee] BolHe F1&99E fA] A =
18 B4 MAYZC R AERT,

N

(2) HIXINIZE St 2= ALK} 22|
D EH 29 o3k vz Ak

u] = o] R (Immigration and Nationality Act, ©]3} ‘INA’) A212(H 3}t A215()F= HF
oAl 9] T I7RRIEE o] {2 =l =& ATt dgS Fosta it &
[e]

2L

8] A2z HEHAA 2= d=e AR e IF AP
&, o] 2712 teRe 54 =7k 24, = NS e A= oA 2AE Al

= ot Az@E7F 2= A= FA0 24 S 5 A 2, A215@=

© Y= AER ofyst £ 21 FHE T = Wl ATy s d9E 24
Je 2AE AT

20201 5€ 29 ERE tfTH 2 oRIWel s, S5 54 Y gl A7Ake| H]
o]ql H]=} )= A gH(Suspension of Entry as Nonimmigrants of Certain Students and Researchers
from the People’s Republic of China, ©]3} ‘Proclamation 10043> T ‘3E118°)16)0] A5}
ATt o] TIHL T LA A w B S 7 thEhA 2 AR el gk B g
AE F8 YWEo= &, n=9 7|&dr FAS oA A3 AAZ A= Br}

Euge] Bae vF ) AWlE AF L AL RollA F3 AVAFTELAS A
A 7 LSt A7l )% HE 8 HES s o 19

=4
T3 TAAZA PLA B ek A4 7)ol A S o) alge

SUAY ATFE S5 Aol o] E0] F HIZKEAY) == T HiAK( L3 F9) 5 Hlo]F H]

16) White House, “Suspension of Entry as Nonimmigrants of Certain Students and Researchers from the People’s
Republic of China”, Proclamation 10043, May 29, 2020, https://trumpwhitehouse.archives.gov/presidential-actions/
proclamation-suspension-entry-nonimmigrants-certain-students-researchers-peoples-republic-china/(7Z3 A8 U :
2025.10.9.)
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Az v Qashe AL FASL Ak old] wel Wl g Rl ST,
wol ol Zt) 5 Ab-okn Bl SRl et ATAE HMFAe B 2 A7
7h A B

2) AFHESE

20213 m=e faf )=l QAR Z 213 (Malign Foreign Talent Recruitment Program,
ol ‘MFTRP’)oll thgk 7N'd-& 342 02 Y38t th MFIRPE &)= F77taskat A+
A5 A8 Sl LFshe TR FollA, Hl=o] IUIRHE e AR &
= T e e TE Slolth kel sie) A FH-af{ 25 9T MFIRP
v B0l EFYT A0 R J|Eoldolv AAAF BHE FEde ZEIHES
oJu] gt MFTRP 712 200878 A2t Z= AR AJAAL (T Ait#) 5 =71 F
o AA fA ZEIaHoZ A3 /]&eetE Yol 33k Sl viE" Aot

GA LR A7} v= AFHI R S AT AHE Tl AFSte Ak 2Ast

Atk 2018 "= General Electric®] 741 7|47} A Gl A= o] 3|ALe) 7]< 7]
s A4 Tl 9zl o2 Bl AZE AHIE AT TG w53 oA AT
H AsFPapFe] dA71EQ] dolA goltt A7 HAAG ] gt Flo] ~E wF
£ 53] 2017~20183 S o2 =9 AlElT RuEQJAThS) AnFEANEBI), = H 38|

TH(NSF), IUAIFHDOE) & Wt & A74E oz HAAE #d ZAE =4
I, s W Al Aol o= AR vEA A} 7HeA S ST ol & Al
2 v o= AR T2 o] nxe 7|EtRE APT F vk Adste] gk
AT71H AdoA =l A7 Fo SAE At

(3

0] 3 MFTRP+ NSF, DOE, NIH(National Institutes of Health) 5 1%} 7 Xk A4 7]
17) 9, “Helctols sjolg §3) AME F39 Hap|E A M2, F7IHLHLAPANSS)0l 42

2| 7203, 2-49, 2025. =2 o[lQ] 4 SR} AAE HPWOI 207 A= AL7|Hof] FA|5)
of Ad7]&d AAALE o) 2E5I . 2583 AR 7F QS 0R Ul 5 FAAEY] vl
= QAlsHe, 20199 B G2 AAAE S 2Yst HEF Q! A|Y(Qiming) =2 1580 = JJHSIG 5.
a4 )2 oML Yt Ll AT oFEE|R] it} o]2st £29] QIR A FIZA|R 2025
oF 7143s] AAEo] 7lsold FabE FHielchs WAlCR R S,

18) The Epoch Times, “ZA= AL A F5 HMQIA S 7lo]AE i@ &4 7]& §&7, 2020.9.15.
https://www.epochtimes.kr/2020/09/544694. html(ZA AR 2025.10.9.)
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o] A7l AL AHSE FHoIA BT ARsE 2o HAT. wehd oS
Ao nnE ATHE ALPE B2 tele AT BT MFIRP AES A sl 22
QA B9on, 13 AT/ REL oF ATAe FelB s1&ehn BN Belel,
BAH 72 NS Wik AAE BLa Hck
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20211 29 49, & Hlol& &R =9l AFA A E ST AASsH] s =
71kR %% 2| A(National Security Presidential Memorandum-33, ©]3} ‘NSPM-33")19)¢]] A]
HEFATE NSPM-33 &% A7Aket Feshs A A77]dolA 9] AT EekE o738}
sk 5% A AARo|th20) o]of] w2} NSF, DOE, NIH 5 EE % A7x 973
NSPM-330]| 7ukek dArel S sy, A4k ﬂh, ATAE Qo= 95 &
ol Fof, ARAY AR, FHBA 55 AV Hrlst=S st

=
T

olxg Ar]He] A7 AU} MFIRP 735% 45 713 AAE glom, Axt
AR AFRE Adite tigtd AFAE =l A7 257|H, o5 AE 229
o] o F) o5 ATl 9 WY, VIR AF o 55 REus|op stk mEtA
MFTRPYl| gt A7AtE vl v 78] XY oidollA g oz Alejdrt 20224
AAH Btz 2 7SPH(CHIPS and Science Act of 2022)2D) % w|=o] ZAAQtR22) #H&
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19) White House, “Presidential Memorandum on United States Government-Supported Research and Development
National Security Policy”, January 14, 2021, https://trumpwhitehouse.archives.gov/presidential-actions/presi-
dential-memorandum-united-states-government-supported-research-development-national-security-policy/(73 A4 &:
2025.109.)

20) White House, “NSPM-33 Implementation Guidance”, January 2022. https://bidenwhitehouse.archives.gov/wp-
content/uploads/2022/01/010422-NSPM-33-Implementation-Guidance.pdf(73 A Y 2025.11.8.)

21) 2002 WREA] U oty A]10631594 106325 S H2lo] ojwigt 91 QIx) B4 L2 T30 Aol
SHL Q=R B7hehiL, MFTRPO]: Atolsti 9lA] okl 9132 AFstes st e,

22) AAIokol thet A Wels Fotet 7)okt 2t Qe o2 rletuet 3 ko] AAA A
i Wge st 8o RYE B2 Basty, AAE AL fAlsts 22 o,
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ol wg TRIPS Y3, AT AT AT FAF A, 7% A2 BA H
AE AA3 AP EG ATAL T vl g, AT FA)E, @F A
of F U AT AT 27 52 ARG A, ATBF FEFA FIL ANSA

TS BB, ol A Bad PHRAL dol, A77I%] F7hek B Flen
5 7B WA oY) T ANH BAAAZ 7155 Yok

of| At w]=r9] F2E ol Skul(University of Houston, ©]3} ‘UH’)29) 2] AHHE KM, o]ql=y
< UH7} H-1B ¥ O-1 A& A-8317] ©]33} H-1B = O-1 HIAE 94T writk
57} B8 7ol tdt %7K deemed export assessment)S L7} A H O 2 H-1B
= 01 FYANE AZ37] Aol UHE 75 B3| EART 55 32 ITARS 4
Estal, 2=l 2ol EAR B ITARC whe} SAlH= EFolv 7e(d @4 Avl-a+
7171, AA, £2ES, e rleAR)d 428 B, UH7F 8l AN 718e] 5177t
FagA] ARE AHP5S FHEoF

!

oA
rr mci}}l'

ol FA W F=& A=ANA AW WA 0 2E o] H(transferring)sbA L 37N
(release)sh= A= A =r¢le] AUE = I5d 78 17129 F=2 Y,
B4 589 d9rt AE&HA Fe g vlm AR FESIPF AT F Utk o714 7
<o] 37/ ZOE UFHUE AL o=elo] Ves AAH R HED F e 44
3T 71 HHE ARV FFE wdE e AT AT VlEs B Al A% o}
AR AMEIEAY ALFO 2N FEHE A5E XY AEE HeUT U

ru[o

UHE EE vl 9% 284 7148S TFshs Aol 58%8< A8t glom, o]
gt AAHQ E5E 43t UHS 254 B3 (Export Control Officer)< Tt
St e FAoA AEshe vIAF AR 2 7345 B 7H(Visa Candidate Affiliation

o 1p
2

and Deemed Export Assessment) 210l 7|21 H ARE HESIH, H|Z} g2} 3T 2]
o AT Ze-7lsARY Mol net FE57F 28 RS A4k B ad net
ATHIE Adite Q1Y AFEEo g FUF AR AEs 87E T Uth

o

23) AL 9], At Ee} 25 EAL, AL 92943, 2024,

24) U= ALARS] B|AF BR(F-1, J-1, H-1B )0l Theh o o 7hs oot A Zso digt Algto]
e},

25) University of Houston, “Deemed Export Assessment for H-1B and O-1 Visa Sponsorship”,
https://www.uh.edu/research/research-security/export-controls/h-1b-0-1-visa/index.php(Z3AH & 2025.10.10.)
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TEEA BEHE H-1B FUME WA ORI H 2= (USCISpo ol Al E3h] Aol
2 QY of7) At ST BTehRAo] FRAT, te, WA o)
UHOIA 255 A1&s7] 9ol Es77F Badt 45, AAd oz A thidol g A
o= Aljste 7145 A A8 (Technology Control Plan)s 2HdstAu v =57 5
3 A 71de] FEAVEE A5 F IFD F UEF ok It
A B dae B0k JHst] &7 AXME UH B2 %H]-Xﬂ
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2. W%} AT B AT +E2EA 23

RS A AALE Fal AN ESE EA e AUgHos Pasa ot
W3 7)go AEF TFsAol i AT YT A AHE AL 1T FEFA)
AP ol LY

o 4 AF F sholtt. l=e HlAk AR of 7|3l

S| = vIAL A9 A3, Wy A, FAH e A, dEES B
B 53 54 =7F IR i@ viAAGE AN £ A3, o3l
d +

Aae] w4 A Ae) WA S AR, BH M BFE TR} GRS, 45 of

FAROE AR, FREE WA BF 2 A5A NES sk, A4 0 BF

26) U.S. Citizenship and Immigration Services(USCIS), “Frequently Asked Questions about Part 6 of Form I-129,
Petition for a Nonimmigrant Worker”, (Updated Dec. 2023). https://www.uscis.gov/working-in-the-united-states/
temporary-workers/frequently-asked-questions-about-part-6-of-form-i-129-petition-for-a-nonimmigrant-worker
(AAY: 2025.11.8)
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FEEACdE PR st ok vl= EReh s 20239 24 169 4
714 EFAU(Disruptive Technology Strike Force, ©|3} ‘DTSFR2NE &4 SHAIZ o] &5

TAE %ﬂohﬂa 2 7]&ok AoA FElEE s B &Y 254 96t
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AR Oﬂ%oﬂ Holale & W HlA BFo] ARHE AL Bk vF ome

27) DISF A1+ 948 DC, 17, LA £ 0] %2 £A0] xislol 9, e 2803} gt
AA(stike Forcey} 71550} 2554 o} /14950 ARH02 de UE U4, 24 o9
FA Sl A4l 7h5e AT YheA] 3 n}olﬁmaﬂEi SR elon 53, ot 5

HA7te 2y oldstas AEg AUshlE 3.
28) Remco Zwetsloot, Emily S. Weinstein, and Ryan Fedasiuk, “Assessing the scope of U.S. Visa Restrictions on
Chinese Students”, Analysis, Center for Security and Emerging Technology(CSET), February 2021; The Guardian,
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“Chinese students in US tellof ‘chilling’ interrogations and deportations”, April 2024.
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30) HEISHLENY, (ARG A3t ATEOL @ frL, i, 20258,
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31) A&, TAFEQNE, SHgEeg e, 23, 2014,
3) 23Uy, 0|24, EYL KB 59 3R] 718 AIGTA §A] SHY 277, 2025921,
https://www.munhwa.com/article/11534646(73A1: 2025.10.9.)

260



QO e[=elo ofet JeRE LXHE HF - +ESH X HIAHEIE SH2Z -

24 A=l tigk 7l4de] sttt

-

selelel o] fA1E Qe A9, AR A¥E AT o] A% 4L
S

=
ot

Zo] ) ol AR FIHGIA B2 716S WY S AeAE BES o
AEE 20023 E ARSI Jeka o] AH AL 64U vITke] T fAAAD
A58 ARH A e 61 ool 47 A
2 9% ARENY A= 49 544 FUR S0, o

fotolsl A AL ALY FAsE HHol,

2. MIAHAIRANA Z)erE A

(1) ek=2| HIx} 74

l

seelel 47 D AR WA AR (FUFBAE A DA% WER ZUR
QARBERe] P whet SYHIL YOr], AT BAo e} <E 351 ol FIO
TRAG, FFe] WAL A W) AR, GFAF, 59 HAZ BET 5 ok
FAHOE AB-CR HIAE W] AR BHY YFAN, D-EF HIAE Foh A5 3
o 5 A7) AFANA, FF M4 S5, AL, GF-AE YA, np e

2GR WA 5 AR QEshe e BREn

HUHJ

\

o] F Iuldll AFshHs =<l E Jhed dEled) fHE S5 3T 7ol

Ae AT A4S Tt 239 ARFEAIB-1), H7HHE(C-3), B71HACH) 5 &7] A
52 BAL 73HD-2), 71E€AFD3), LRAFD4) T uSAT F4 WA, 1A F
AD-7), 71D EAHD-8), F-EHF(D-9), LFE-1), ATHE3), 7| EAE(E4), AEZ Y (E-5),
5—7‘3% (E-7), FEAYLH-2) 5ol old gt ol AF AFL = tig}, A7714,

2Hd Bof 719 FolA EFsi Agr]ed] AL 7FsAdol £7] o] 7EgR
2 AFHI SHAA ] #e 5 Aol Ak

33) AR2, “H, 4R S0l e Ma A ZHebApdsvt S, 20211027
https://www.yna.co.kr/view/AKR20211027063100073(3 A Y 2025.10.10.)

34) ofQlg}, “HEP7le B0l YRS et A=l A= AARE =9 et AfEA 5| Brief
2018 Vol, 4, 7H, 2018.

261



O EFERSHT 2025- 11

st=2o| HIX} B8

M5 HIZH R

71E7E #o ks

El| oM

A-1:

o

A-2:

A-3:

eV M7

BAZE

re|ox| o

>
o | T2 | op
]

B-1:

B-2:

i
o8
dn
B

cHH

C-1:

ne
>

>
=

-

C-3:

L]
N

0z
Ao

C-4:

il
]
ﬂ!

A7

DAY

W)
iR
Ao
fol
2
Wy | 1@

D-7: =AM

D-8: 7|YEA}

D-9: RHAY

D-10: 7£&!

EAL

E-1: m

E-2: 33X | £

E-3: i

E-4: 71&X |

02
M

F-5: &=

F-6. 4%

262




QO e[=elo ofet JeRE LXHE HF - +ESH X HIAHEIE SH2Z -

A

= A A M HIAL B 7|E7E U ISy
_ H-1: 2B
g5 HAZ #1Z =2/H(ol -
H-2: YEHY %
£ GAZ | 7IEHSEHF A G-1: 7t

A2 10|22 olwww.hikorea.go.kr ) &S0 LA} Az

(2) 2=l UA=Kioil Chet HIX} &AL

Feuge =99 A= @A vt RN VefEe dPer] A Vs
FE AL AEE ZEAL A Gtk v, 'Ed=dE ) AllEA1dA3se] =]

oo} Y QS AL WES T Pelvh Yrka AHT T AYR ol fi7} Gl

SJFele] Qe FAT 5 Y Aol 9 Woltk, FARTY BT, A6z
A Tololu 30l AL AN AEL T Pevh AT SR HEAE B AT
# mE 2ol WERADA RISES Hof gou, 71&nst s&gE
AL AY BAE Qs WERL Bl 44 Wtk 53 Aglede] 424
o] £ Zl0E BUHE ATES) M4 L EFBFED) AN DA S A

o
D)
e
ol
o
=
it
ro
>
>
2
2
oL

A= A9 gle Aot

J

SHE PA) U B0 e} o) FolAA B ek YFURRE UL Eshol
ARSE AFUAL A7 5L F=S FAHD Uk 75 L AT, FHFF 9

35) o]9Ig}, 9] 2, 1191

36) ibid.

37) PRl A, “35t 95l 55 W v]X} 9h=0}”, 2015.11.6,
https://www.press9.kr/news/article View.html?idxno=17099(AA8 : 2010.10.11.)

263



O EFERSHT 2025- 11

vj=re] UHAE =] st e d77|8% A= d7AE A &3] %j, A
HA viAE A wirig 23571 2R RS

o= B2 UM E AEsH] Aol TR, B e e AEst, A= Z-l%lol
o) TR ol wet TAE e sEdE i EFolv

3 47] A% A% H7 BaFA AR v
ST URS| dAolsh AT AU ok ATl Skl FEA 73

2 F531E o] FAHTE AL AXAES 3ha olo] HHOE 5T AYL AHe.
2 pESIER slof & Zolth UHO| 4554 Baaid $euel tste] djrsto)
U B4 AZSE 9% AS B9 HA Ao A ARE AR WA o
R AT D AN A1 SR A 890 tet £33 e o2 g AR}
Stk Washthd )] MFTRPS} o, 9|02 RE FU& B sjgle] A7 5o
B3 AR AZE o Faslok Bk Teln o B SINT B Sash A4 AT 5
F ol QoA Boloe X NI AUL AR A Fu7t Basit

(3) B A WY

Hepr| &t BHAE AT BF| BolF sPsAo] Yt Fujol AT 979 Aol
BAE HIA AR A, AT o} ol F BA|, F WA AH0] YT F Ak
thoh A7a 719 AT Bolrh e fE Sl Bopol APHEAT AR S HYTIA
AR Y A SYRFNR 5 WA $A) JRE BT PESH: AES =Ysio

3

o felvers 952 A7 @ F1EhEe WA At N|EARAE} 45
EA, MARET §7140% AeEy| Rt ATRA NAALE Falo EHow
AT oleh et 712l A9 §2& ARHeR BAG] AL FlEctne
FEEA, ATRAT WA AST} §7120) 3 FHALE o] Fojd 5 Y B P
o F\AHojof Wtk POlRTIE FR, B FAol Bl AT HAp
F ARAN A ANk HIAAS F YT AN AR Rl Pz e F
sjo] 71%okn. Be] 2 EA A} ol Folrlok & Aelt.

264



QO e[=elo ofet JeRE LXHE HF - +ESH X HIAHEIE SH2Z -

3.’k Al=e] A et
(1) AR 2fet 71ERE UMM

NEfEe WAZ AP o) WAsE, 9% svtolurhs sAe] W82 2 ele
ofa) ol FolAt= A97} B Bk WASH e A1LHA Aol g3le] Fa tist,
A7), Aol G F 1% §2F 71540l FARG 2 FolAn Uek®) 3
= 71$9k FOE 0T WA AR /e hska glon, 93] o
FES PSP A B PAR At P Dol Basi

H=E FEFAN ITARCA 9=¢12 8 US.C. 1101()20)° AoH dHA I+
7} oFU AU 8 US.C. 1324b(a)(3)°l Aol Rat)dAlr} opd zkdclelgtar Aol U
ATHA0) F, wTe AAAY GFEAE A9t vl= viell AlF $ F3HY, w
TAL Al A7, " T BF =l es Hosin, o] 50| At e
< W3] shaL ok webd @3] vl ol SIY 54 71l &850 it o]
Rt g Heprlgel ek Aol §85e AL oflrhay

Fevet 'EdEEE) Az Ed, 5ol haRls TAE A B A
Te ofn|ste, A4 vl=re) oo} fAksith dy v wEATA 5 71EtRA
Aol e A=A FAHCE AL k. wetbA syt 7]edE dE ol
A& o=ele) HeE B3 ?{-7(4 sta, skl AR =<1 Ozzlug, w3ATA}, A

ot
o
r O
i)
o] i
FXL
e
ol
Hl
2

38) G -OIE, “=U =Y 7IAALE 2AS SR ARTVIE RE AN AAECH ek et A, Y
Bot =3FA] Al17H A23, 49, 2017.6.

39) oJQlath, gfo} = 5.

40) 22 CFR 120.63 Foreign person means any natural person who is not a lawful permanent resident as defined
by 8 U.S.C. 1101(a)(20) or who is not a protected individual as defined by 8 U.S.C. 1324b(a)(3). It also
means any foreign corporation, business association, partnership, trust, society, or any other entity or group
that is not incorporated or organized to do business in the United States, as well as international organ-
izations, foreign governments, and any agency or subdivision of foreign governments (e.g., diplomatic mis-
sions).

41) Fol2, & =&, 743,

265



O EFERSHT 2025- 11

(2) AFEQL +~ESH|e}t HIXFEH A US|

(

Fzo] niAgA LS HlA AN FAAA LR ek 99 2918 TS FA,
Aubd o s A7 Y- f3 5 Hopd kel FkE o} Qrkh W vl=e 7]Eehh B4
oA o]l A7FAF WA M ERH O ATsin, o5 ARgte] AU Vo)A
AFol Y A9 A= AAF AR 5 Hot 4K AAS AP Uk v
i ales é'—ﬂ% %7} 2] TR0 I oAl BAAAR 7t W, F=e A
2 B FAo BAAAE f 16}3 2ol 57 Awdz TE3} ATHSY, $£EEA,
HIAPE A 2k A7 s Eash dRpolnt.

o

o

-
¢

(3) HIXFE2 R} 7|EQtE HANE =Y

v 2} A 2po] A AT Bolr} m]=e] EAR-ITAR F 329 THSERFEQ A
173 FEEA HE5 #-o] AeA AFE x3ste] /i A AAE A5 devt
Aok FHUST 22 AR Afole BRI)H D AR} o AAE 7%]5%
sof s, 53] &=, #Alo}, o7k 5
HAE 2oF dA A WA AR E

v3e R/} 71639
A9 5 BIAAZ 2950
3k

)
il
c)
o

=1 TR 3 AW F2E A
3,

St} thEA © & NSPM-33, Proclamation 10043, MFTRP
7} I AL o] FH, o] T AEL T HiAl AR A7) MY AgS |
T 7 A FAHAA =l A7 AF Brhet 71HE AFERE ] AR E?&’é}
I JokeE HollA g A=} FElE AfolE Bt
941, NSPM-332 wl= ] ZE A A8 87| do] A7Ake =3, &%, 39| §
g HA 52 AR A3 A A 7ewE A BeEEE oFset g5 E A
oty ol ATA /N A HebH et ofye} tish A7|e HAAE AEH
o2 733t X2 3719t E3F Proclamation 10043 £ #Wg3 A" gig &4l
et B A7 tigk B S AR 24, o=l ATk Y Bl A R

B 7efrE 7S Akt

53] MFTRP< 9= BH7F 298ks F42 AA 74 Z2d0) ot 7459



QO e[=elo ofet JeRE LXHE HF - +ESH X HIAHEIE SH2Z -

rulm
01)1

A A FHE AR AER, vl=] Zledh JHE AR A4 AAE IS
TFASSIAT. o]gg dHY AEELS AW AdAdA AFELH AT5FZ 4 (research
integrity) S &% Bttt HollA, N FA FAHCRE BAE =9 A 7=
How FEHTh

gof A7} Ut} vl=ro] NSPM-
A g, g2 FA4 9 7|AEE o)

b
>
>~
>
N
MN
=
i)
B0
il
Mo
of2
ol
ol
k]
pasd
)

o v=r] NSPM-33°]u MFTRPE} 22 T BEAATE A= oA A=F
Beko] F a3 Asfo|tt

FHZ FEivet= w77 AR S, o=l AR AR AAl, R&D HFHAM
23t = Tl VIedRE AEsta ok dEv FARE B AAAE ) T
=9 AAHR] T dAAt vind v I AA7E EAsH, LA &G FH A
T 1 3AVE 8% Eval vk =3 8 jaret 2, 8 AN e AYEok o=
AE7F FA0 FiA o2 o & HiEs T W, o= ARk BiAk g3 gEE

71t AL SE3 Aol T AIA AL ok

-

-

ghro] G5 71ati A9 o=l d7A AAAE Lesely

ol u:9 N

of¢
ol

&
R
D)

>

S
>
r

NSPM-337 MFTRPAH =7} 2 9] S A7HQt Zyd9as = , &
HES-ATFHEUF AEE Ak AMd2: ddsyt Fasith o]dd A4 5§ 7]
=PE T ANEE AsfetA] FoHAE ZeTAaS A= AEF sl 2 F Us
Zlo]t

267



O EFERSHT 2025- 11

20259 349 98] AR 9=A|, g2 o], o|xxA], vlo] e, ZE v
Y woF ¢ = AAE FAIE] el FE o(Top-Tier) HIAE A= ke
AEAA A= AFE-D ATHES) HIAE Yodte e A O WS
EF3)old, 23 ATAE &% FAZRE At S 84 FE9 34 viA T

[

T 28 AFE A9 Il AEIHE A&3] B BF AAE BE F Ut
Ty o= A Y 2O 2y, 3u] ZleRgE B ARkl i Q1 st
=8 o3| BIg dgolt. o] I A7Ake] AR oA A E WHEHA HEd
T A =913t vk} o), v YL fst g AF|del FEFAS} Vet 1A
FTE Rl o8 A7IHOR &d AR W& A FEATF SF=
Agstal dok 53] " oA T(DOE)7} 2025\ 1€ @5 9U=7F WHk(Sensitive

Jstsl 9 S vIE3 §AE AZE 14:—61 SJglofok sk, oba7iA] EA A9
Ae e o gl

Syt v= oA SCLol| SAlE A
UARE A fEluete] 7EhE AR A S7ksta St 2020~2025E 5<
=747 3303 AAg7]E 105700] B2 FEEAoH, o|& QI &N 3%
Aol Sk 53] FF oito] FE o] T WA, H2Eyol, Oli}ﬁxl, AsAt 5
AA71ee] fEo] Az Agoltt o=l AFAL B9} tlEo], 98 Ves BE
AslA= A3 HRES] 71Ebr Q1] A Eojof s, wm} Y] AL} HP&
Zaste] ) ity A7)l FE5A AAE TS, el v A8 1

S AT vt Stk

rlo
r2
-
(.
[-'O
N
M)
of
__>‘~L‘
do
[-'E‘.
o
0
T
r
r
o

42) Q)= N AdE v|At A2HAl Yol AAIEA =0 https://www.kita.net/board/total TradeNewsjtotal
TradeNewsDetail.do;JSESSIONID_KITA=393EOEF9FD180B296D8003F3ABC3F9C2. Hyperno=77650&siteld=1
(7M1 2025.10.12.)

43) ol zA, “JHE, vio] -8t 5 <=9 QX o4t FEfo] BIX}F 4™, 2025.03.05.
https://www.fanews.com/news/202503051613519106(73 A Y 2025.10.12.)

268



QO e[=elo ofet JeRE LXHE HF - +ESH X HIAHEIE SH2Z -

FaEd

ARA-AE, @R QR ojste] ATH A WLAT Fu) ojste] AT
9 ALE AT AN £5, FTAYRIAT, A13Y A2E, 2023,

AAE, “ul= FE2F5A o] Jlol=r, Tk A, 2021.
Aol 9, TAAIR e} ===, g AL 2024.

T, “7leStE oA v ESAES FETA A A3 uF, AT
A% Vol 30, no 3, 2025.

Aolr #Aa) Y, “E IF(ANFZEAR)S FA 02 KOSTI 7| ZAHE, 2023.2.20.

e

upgsg, <ulolriols] 308 Ba AWME Fe| FeplE oA Ak, FrlbRAgAd

T-U(NSS) olsFH 2] 7203%, 2025.

&
e
offt
Y
7
-
)
S
o
<
.
BN
()
=
IS

Chad P. Bown, “Export controls: America’s other national security threat”, 30 Duke Journal

of Comparative & International Law, 2020.

Paul R. Pillar, “Export controls and the junction of economics and national security: a

review article”, Political Science Quarterly, Vo. 139. No. 3,2024.

269



O EFERSHT 2025- 11

3. AU Xtz

F2EYE, 2024\ =9l e #3344 1708 W, AlA THA”, 2025.7.22,
https://www.newstravel.co.kr/news/article.html?7n0o=23371( 4 ¥: 2025.10.7.)

3L, “o]FEH, “EREZ, HIBHIA S =l 713 AIdT4 4] SEE 7

2025.9.21. https://www.munhwa.com/article/11534646(73 A ¥: 2025.10.9.)

AT, “H, = fFed tRy|e A A s ARdE7E S, 2021.10.27.
https://www.yna.co.kr/view/AKR20211027063100073(7 A & 2025.10.10.)

Epoch Times, “A= 3T E EZ FF ZJAH--7lo|2E IE &4 7|& §2,

2020.9.15. https://www.epochtimes.kr/2020/09/544694.html (73 2] ¥: 2025.10.9.)
HELR « 2l A hitps://www.moj.go.kr/moj/2411/subview.do(Z A <: 2025.10.10.)

P2, “F3ke)=l, E3] whi H|&} =T, htps://www.press9.kr/news/article View.html?
idxno=17099( A4 ¥: 2010.10.11.)

CNN, “Hundreds apprehended in ICE raid at Hyundai plant”, September 5, 2025,
https://edition.cnn.com/2025/09/05/us/videofice-raid-hyundai-plant-georgia-digvid(73 2 Y :
2025.10.8.)

Remco Zwetsloot, Emily S. Weinstein, and Ryan Fedasiuk, “Assessing the scope of U.S.
Visa Restrictions on Chinese Students”, Analysis, Center for Security and Emerging
Technology(CSET), February 2021; The Guardian, “Chinese students in US tellof

‘chilling’ interrogations and deportations”, April 2024.

The New York Times, “South Koreans Are Swept Up in Immigration Raid at Hyundai
Plant in Georgia”, September 5, 2025, https://www.nytimes.com/2025/09/05/us/georgia-
battery-plant-hyundai-lg-ice-raid html(7 21 ¥: 2025.10.7.)

U.S. Citizenship and Immigration Services(USCIS), “Frequently Asked Questions about Part
6 of Form I-129, Petition for a Nonimmigrant Worker”, (Updated Dec. 2023).

https://www.uscis.gov/working-in-the-united-states/temporary-workers/frequently-asked-

270



G 2=¢ld| o/t 7|=RE LXHT AF - T2 Y HIAAEZE SH2E -
questions-about-part-6-of-form-i-129-petition-for-a-nonimmigrant-worker (7 2 &

2025.11.8.)

White House, “Suspension of Entry as Nonimmigrants of Certain Students and Researchers
from the People’s Republic of China”, Proclamation 10043, May 29, 2020,
https://trumpwhitehouse.archives.gov/presidential-actions/proclamation-suspension-entry-

nonimmigrants-certain-students-researchers-peoples-republic-china/(7 4 ¥ 2025.10.9.)

White House, “Presidential Memorendom on United States Government-Supported Research
and Development National Security Policy”, January 14, 2021,
https://trampwhitehouse.archives.gov/presidential-actions/presidential-memorandum-united-

Q)

states-government-supported-research-development-national-security-policy/ (73 A .

2025.10.9.)

White House, “NSPM-33 Implementation Guidance”, January 2022.
https://bidenwhitehouse.archives.gov/wp-content/uploads/2022/01/010422-NSPM-33-
Implementation-Guidance.pdf (7141 : 2025.11.8.)

271



O EFERSHT 2025- 11

[222E]

OII

e=lofl 2ot 7lewE YAl M= A+

- #E3H H HIXHEE SH2=E -

\d

o
F4Z(deemed export) A5 A Z *’F‘:}oi 2835t Jok B A= olys vl

o 9)=9l ATA A MAAE D FEEAAE A T

Fof F)&ckn AAlel e AHA ANEE E2HE 2 FHoR )

Hj3e] FEEAAEE () AY|e-olFEE FB 5 B4 aad U@ BA) @ A%
Aol 2ot QA FAl UF 155E FAR TR o)9d 122 AT, o)
£o) Ve Hed Bely £EW ol e, A7 FAHAN v 7%

oW ZHAOR AT

S SEluEhs 9=l AR AP SR, R&D HMJAA, 57184714 214 g
e Bl A=A AAES Axst o, FAE AAATE E4bE] L, FEky
JAFAE AF vIA A =oll= 7eti 2 7t F20] vrdEA xstal Ut 53
2025 39 =¥ EE]o|(Top-Tier) HIA A| = =9 FAA FA O 2HE G

9oLk, ole] g ATHOL-71 SR P} 2AE VIFH oItk

=3k, =4 %%ﬂ-*&“ii-%—?iﬁ% AAF AWz o 3)

B3l 71 AN A FovuME eFde FRE 5 9le Sl
ob&-¢ ml= A F{DOE)7} 2025\ 35 R17H57KSensitive Countries List) o] 3421
Al 2] 71 1A At AEeE B H2 593t s7HArE 3 A
71€9] Sl9frE® 232 o dehs Sdo] WA dds nd W, S A7)
oA FFAA TS 8 i Aas 5 AEE ARk A ¥o] s

FAN: 71eRR, FEFA, FTFE, AL, Z1efE, 2=Ql, d7Ee

272



QO e[=elo ofet JeRE LXHE HF - +ESH X HIAHEIE SH2Z -

[Abstract]

A Study on the System for Preventing Technology
Leakage by Foreign Nationals

- Focusing on Export Controls and Visa Regulations -

Yeri Ryu

The U.S. government exercises national security control not only over strategic goods but also
over a wide range of economic activities—including technology, investment, labor mobility,
finance, and logistics—and employs the concept of deemed export as a key mechanism to prevent
technology leakage by foreign researchers. This study aims to analyze the interlinked structure
among the foreign researcher management system, visa regime, and export control framework in
the United States, and to draw policy implications for strengthening Korea’s technology security

system.

The U.S. export control regime operates on a dual-track structure: (1) control over tangible
elements such as strategic technologies and dual-use items, and (2) control over human access
to such technologies through deemed export regulations. Through this system, the United States
comprehensively regulates not only the physical export of goods but also unintended technology

transfers that may occur through academic exchange or collaborative research.

In contrast, although Korea has sought institutional improvements through measures such as
the prior approval system for foreign researchers, R&D security reviews, and the expansion of
national core technology designations, its management framework remains fragmented across
ministries. Moreover, the visa system for attracting foreign talent in advanced industries lacks
sufficient consideration of technology security. In particular, the Top-Tier Visa Program, in-
troduced in March 2025 to attract high-caliber foreign researchers, focuses primarily on talent

recruitment while corresponding measures for research and technology security remain inadequate.

Therefore, Korea should establish an integrated research security framework similar to the

U.S. NSPM-33 and MFTRP, and promote governance integration linking immigration control,
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industrial protection, and research security. Such institutional integration would enable Korea to
safeguard technological sovereignty without impeding international research collaboration and
openness. Furthermore, the U.S. Department of Energy‘s designation of Korea on its Sensitive
Countries List in 2025 underscores the urgent need to enhance national awareness of technology
security. Considering that Korea has suffered an estimated loss of KRW 23 trillion over the past
five years due to the overseas leakage of national core and industrial technologies, the establish-
ment of robust export control compliance systems and regular research security training at

domestic research institutions is urgently required.

Keywords: technology security, export control, deemed export, visa policy, technology

leakage, foreign person, research security
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2. $AA A F5(ARx A2 9] o] F
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Az Aol SAH BIAAG S 20199 ABFF A5z A1Fe] BIAG 22
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Article 8

2. A court of a Contracting State has jurisdiction / connection if [at least] one of the following
requirements is met -

[.]

(g) a claim concerns a non-contractual obligation arising from death, physical injury, damage to or
loss or loss of value of tangible or intangible property and -

(i) the act or omission directly causing such harm occurred in that State, irrespective of where

56) “Information Document and Discussion Paper Submitted by Switzerland”, Info Doc No 2 (22 October 2024),
p- 5.
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that harm occurred; or

(i) the harm was suffered in that State as the result of conduct specifically directed

toward that State; or

(iii) the claim arises out of goods, services, or other activities placed into or directed at

the market of that State, where the defendant purposefully engaged with that market

and the claim arises out of or relates to those activities;

[..]

() the proceedings are in rem and concern rights in movable property located in that State;

(m) jurisdiction is otherwise authorized under a statute of that State providing for jurisdiction

in matters with a substantial connection to that forum; [in the case of a federal or

non-unitary State, this provision applies only to statutes that come within the legislative

jurisdiction of the federal authority;]

(n) the defendant has consented to the jurisdiction of the court, whether expressly (for example

by agreement or designation of a forum) or impliedly (for example by registration to do

business or by appointment of an agent for service of process);

AZE A2F HEHE TRk 9 ZEbEL vl AU BHE HAske v=e
% = +

A FA-BAY FOH VRS 220 Z7}stele Aoltk

g% FEAA “FAAL AdF F7HE Adshs A2, FA ALk} sto] EHAA
#&e| F87d0] A2 Ao ofia B wFo|tt 7]l thjA]
| 9%t A ZEQk v = Qo

b
i
o
i
o
N
e
oL

.

O

g% ()3} (i) & AIWYABDE AT Frlelolrt, BHYIIA SBYE P5A
B FAY Zo] opjel, ANTAABYE QA DE ol FASAE Agkolth
(Vh ATPBYABG] 7} A
g% (i)E “AFE AHWYA VY FAOIG AAWYAE AFH W2 1 PHAD)
o4 AT AN e LTFHEE, BRBT) PGS Btk O ofx) F83 =
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& AZEE QAL JAZFA| 7R o] 2R = Tk DA o] B2 F4 bl o
At 22l So7H HAk vl=e] $&5 2AAEA A0z M= (i)t i)l 7
QhE shte] BFOE FE AFS AN, Ax AW A5s7EAHYH oA F RES vhe
FE 2 At 8] Sojzith
g% (i) AZEAYS FFd & Zolth 53], AZEAY | et 5A-FA A AA
o T3t Aty A& J. McIntyre Machinery, Ltd. v. Nicastros?) ¥H8-S A2 8}gk 7 o]
o

o vl tESE o] e 23 Yok

(ii) o] AR, & FACEE) A, “=F, 97, E= 7] &7 ATYA A%
=
o

TF &l “FAY I ARS AT Aol ALy aSoletar

A3t} o717k B (i)t ME S Ao] 9, “Adrd Anpiyx B8-S 743
FEE obd (i)ok SEHT A, Gi)o] FHHE, F F5H(where °olsh= HH, “H2”

“Boreghs 71ES skl AL YA ATS AAF sk Fh

a8d 2AE Zs3 Frdr|zete] BAVE Mubgel skl 25 2 A H
of ot bM< A7drzr @ EHAL ke O A HEe R &

bt

ol A WA oF SFtk(“the claim arises out of”)al TSI} ©] ML (i) % PRRIZFX| A A, “the
harm was suffered ... as the result of conduct”2}al TS}y 12y (Gii) Q] W (where 4)
= ©]¢} &), “the claim arises out of or relates to those activities”2+1L A3}, YA ]
AL Itk = Bazh2 o] ol &S EaFHA, (i)t Gi)ol o = 745
ojof &t=7], d¥H W&o E FHE v A AEATh A= vl52 AYGEA Aeo
SoIA (i)} (i) FHA AL, F FE e dRAEAE AnFHJT Ty A

A Ae0z A A Al o] ZEME ZduE et Ws Wl oA ()9t i) YT
ATk o] 2EQHEo] o2 O =ofHolof k= e 1B, o|#A F FES U
of A%t Ho] =o3ty] o HE Zojth o|d o] 1HH Ay} ofd7t AZHTh
o ()& (i) S T A4 ol o, o] F 7R AR ddo] A =oE oA

g% ‘HHH R EFoU IF-E 59 TE Faol wE 2T A F

57) 564 U.S. 873 (2011).
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o7} o]%oazau}.

AR, FAEA] dE Folo] A E ==Yk 1A A 4HKchattels), A1H(ships), &
3} (cultural property), P14 F(art objects) 5°] AFHYTE Hetd e FASN F o5
Hl &= AP E = Al & 3] (RA# — BRI &, UNIDROITS®) 2281 Ao T 90| o]
n FgelEg Z2RItE He AT

o
)

S, t=0] Ipgol X We T A4ke] FAA) Hintangible property)] 7 $E X
% QItke AX YL WHTE 294 FARIE TFshe o] AATA, ohlW FAF
o F@ste] FASHE 2ol AAPA =oHAL. FHATE FAALE B 7o)
glow W 4ol o fofstrhn Wk

B

AR, BE PABA] 159 A gl HoldE Eeeha, TATACEA 159 A
gulgel s M9E 2AAUA DYslor Btk AFol Tk of ol peido]
FEQ3, A= A

vebde BARL M9t RE SoluMt Zasits deg ERat 194
A4 E thel# Aelin personam righ) & E-FFI AUAAE BhEH Pelg BHY
A% Azl S, o TG FAANY F Al A guolof 40T olghs |
o A Holct.

OFE FAA FAA HAE O =olFojor & 2ot Jes A=A FAAL

58) International Institute for the Unification of Private Law.
59) ‘o] zAtulo] tjst =A|A o]olof] St PP (Convention on International Interests in Mobile Equipment)
(2001).
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9] o2 od5sly tAEAL SPAFRE & F ¢
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iy
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i
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T Bkt ool thate] the A9 AW Yk Bkl A3t o
AFE WS HASIL FA H 0T YA shsA Fake] Mol FEA Aol
Ydo] Sol 5 97l WFolth FAAY Fol= E3HE ol YA, 2HS D]
oF T BEE o] Wol Wik FAAALY WS FHIE Uoltk F, FAF AL
B4k} are] o] ohujel, EAPOIE}” Mde ofeiz ggAoltt Fupgel =)
ol BAEH o) SAe s 4AAY BAY) FaAe ¥R o)sA o
A, FARAAE F8HS FHTh AAo) AUE Bue AFOE Fofse WP

e} Sdekel: Zepzo), FEA Adel 7ol FABA AL Gtk 2Ht 4]
A7 EFD Zlolck AAYNA sHedozA AigAe] TAH 712 st

= AL m$ EE s QYHed Qi) 5017}71] npEolty IRA7A] A=
eI AR Y FAE PIUA 2ES AWFoRt FIRE M FH
ok

Uolh @58 Thee] o = Eof, RAAIAe] B YA Fs AT AXs
£ WS ek 15N H BEHoln 22 HEE ol FAFAES ofel )oIA A
SJeiA, FAELE B AolsiteE, 2 BAL o 4d Zolth g FAEA
Aol BN 47 29D Aol gl 2ajal thRold Flolv] wol)

.

HAFE FASEY e ofgA AATA o #3to, Aol e s
oy, B4k A Aels & daE glths 2ol
ot} ey} T4k Zhedl FAEAe] Ad /pdAefstld wet 24 sold =
A Zloltk. A A wse] EEte] Aol Fi AT AEH doke FAE

sre] W9l TN Holok BA EAR. o AL AitEe 44 BAolT

L 253
A olof Ak FUATIAE Shxslso] tie o424 =ols) QPEH Ho] AT
=g, o)Wl ok Aol Feloh UERE ozt o] Fe SAL AN 2

299



O EFERSHT 2025- 11

Zof Wil YT Bst 9

WA, tEadel AYe FALCE of@s) olsslor HiAd) Hajel AR ekl
ololAitk. o] =918 Fatel, “thE gl Ade TANY BaAe) T2 Bk
o] BTE U tEE A= shte] wilel @ % itk

A, B3] thEASolE olfE FALAAVLS FHHAE AAE obgol,
Ao\ SHE Stel WALk AGAAE AP, Ao ofF 7Bl WA BT
o] 2 H(objee)2) B2 B3Nk Frke Aol Ak o HE BRI W AY B

o] Y@ 2408 FASE 2TE WA, OB A48 ETE A7) Holoh J.
e oo WASS AAY F, 77 HelolT Fo ZEAL $Hs 0] AN HTh

[() the proceedings [are in rem and concern] [have as their object] ownership or

possession of rights in [tangible] movable property located in that State [at the time the

court was seised];]

o] AN 7MHEE =3 o] AFHol ¢ @EQ 297 9}% FES 2l EAIE

zs|

BTE “?};‘3’3}% 75 F7H. o <o Jr_]r?}”(concern) Ao a]r TALA, “&

2 0 & 3}="(have as their object) 2Fo|2taL FAHLA Y FA= €] FAE &, F &7
< 25 Aol gl AT AA, “in rem”] 2TE Aol ol Fa, thSHA
‘]

(1)_]_,
WA “UErage] A PAROE B S Bk BASIE ik

o] YL BTk I T 2R $§3e] ARE A2 kEF Fbse] F
o, k& HA AHF 21, k& Uo Hd =4 FEE 22 ool Yotk tht (3

[(k) the proceedings [are in rem and concern] [have as their object] ownership or

possession of rights in [tangible] movable property located in that State [at the time the

court was seised];]

H, T2 2AAE 4 F USEER VEAE FRITE AXE Utt(@ =9

-

'?,L
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A6 B, o] o] FRJTHE Qo] ololzlrhe]geole] Fausto Pocar, Beb)(f-
HARE F0)). Pocar LHE 25740 B Ao FH L T 0] 2L hdolz}
T AZEA gouk, AN AR AT Y AL ohekn BET, o] FAS o
2 Eojslofo} T 24 o] Sc)

Eh (FREAe] Aol tidh 2244 #d dd F71 AY

moE HAEA S} “A-H FA7o] oW AR Ao thE T IFeA FHH=
AA ALE FHE Aotk 7)ol EAVE Bk oA BEARE FASIEIA &
S ZTBAR 2FE Fv AL ARz A2y AA v etk Alth), $REEE A
W=7ke] Agolle AT 20l AR dMHdel &k ARgholojof jitp
+ Ags dieletl, 1 HAE & olsf=A gtk WA, o 19 AlgE tlEol=A
ol =7 etk T Yol AAE YAtE o Aol EAs)of ke ZIAE
Rt Yolrl FAA A AT SATHe] 28 AsiHelojof dtke A
A= Btk AbE2 AAASy} QAT Q1A) A #HAEH(personal jurisdiction)®] &5
o] A|gte] vl 27 e A ohdrlgls YEE £

o

I =] AR A, 9 2EGE T AYEA Ae0s, Ae2s, Ae2s
AES B, AFA7| 27t ofE Al #& ZRIAE BEdthe 23 AIAHE Al
st HAAE AeFH oMUY A Ak oW ARRFS tRe SEAIIA 2A; WHE]A
_2 /\,1 “9,]_?_:1]—% U’H”a62) HH o] ‘_l']/]\:]'

Qe FHstHA, o 2e QAT FARA Y =EE %Xﬂd
L sh, dotse A &
AHO AR gt At Fa3 EAlolH Aol b W | S SR S TA,

4

=y

& w2
O

Wk Alolth. 449l AFe FEE ATIAA, T ook B S A £
A WOkEAE ZIthshe 1T o6 A F Sinner cirele)7] 2] FH 2 She

61) 21HTHH, AvbHA0] A2 AW (federal question jurisdiction)©]2t= AFEA KTt (subject matter ju-
risdiction)2 gk Z0] Ht}. U]=9] G0l AYRHLo] AYEA TS 7Rl B--ofof §F
O Aojof. Z12jy AgA|gsido] AYEANE S 7HKle AR, 9A802: FHYE A7l
2 olck egRlo] SN RISl AR ABURS SAstE AL, Al A
Aol HAA ALEREY 298tolch

=
62) A2th At golag =AE A Fg0] o WM 2 mde EY.
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‘Ao e JAATEY WHEA 52529 (linguistic or communicational cronyism)64) 2]
A2 & Jk olo] A= EA8] 1 s & g fithe vhEo] Wkth w=
AYHY Y = A S WGt = AAJ] A ZE2d, olFEA HslM = Lked, 14
AANE TASFetL A-e] gt Dk A E USith Pl=E o] 835 holEd
ZGEA A2z (=)ol ARJMAAE 252 TASIARE, A3 AMAE i
stod, Ol AQJEA AT AR (W= A=t H2Y 28A19] 75 o =9
712 b= WO E THas ot WA Fk o AdEA Ale2s g o] tij
o5 FE3] AAA G2 A, A&AQ] Aozt EE =g Fg glo] wolEd
= WS Fle AL Aastths AAF=Y & Bazho] Uik
A2E, HHd =4 FEHoA A2 o, <A 8A9] o5 o] =3 okl X ¥hx] 2o,
HA HHYHAE AA BEA ] et O =ofsfjof rhart Ao FAAL FAF
FE =l Me AT vlmo] HE BE AgA et FATE Fod AR o]
IHE of9A WSRO =9 Fart ok o] AE FEHE FUIsHA HIUh

_,_,
ofr
o

b 4

63) “BYotA] 2> A2 mEFA0]7t ofYrh(Ce qui n’est pas clair n’est pas francais.)2t1l T FJ= 2 FA]
S =95 2 22 25k ZF 204 Jata gy tiRH) ofdf YiidRrs ARt RS Ul
=R} o Y2 LopsthRsl dot=7] olF717HA] sttt ohR] o] BA| st EFFsHA WA, ofEA 5f
O RAIRE A AR 2 FHA oopr| S st AAR0] Qo RES FAISHHA JUigoz st
o2 QASEE x| Zalshs A& Holrh 18 mRolx], matAolo] makAojAloa AIARl
de gol= } o=mdse UF ARl AEA, mdAoly vt glttal ik gt o]
2 “nPA0lE F Pt s B2, oF ¥ & AldsH &4 Wioloplloy ALl 50 E2b %Ol
el st} MZAre xjo] &St AJLE 1\]-0]01]}\1 goll tisto] 845 Uy A2 o, o]F7A YsiE +
St H &4 A R0l otk A0 0pA.F tiggol tl=S o?‘j: Fof AdstEA] “of], opq e’
2 B93| st mafrojAl offog wolgicyl, LAoA 2 A7 © Y& 9Ilch gojH AREL,
obx] ot2E thEgol ujZo] FHoz WA Y Bt

64) YUl StA=0] eh=o] A& Aot AEAIS BloPdHE T 2= “crony capitalism”O]2f= #H 0] A
orstod, & BuAPE o] SiA ghE molch



O slo|a=AArES o] MR TR Z=of otated- Xist S (9A1) 212/(2025. 10. 20.~24.)9f =&} -

Belste] o7} o FolAlt kol WA FRTL FHUOR ATk AFFE T
& Zslge] TR, AL UAZ T3t ol BT 5 ek
S =1L o)W Fokol A FlBRE Tlol AAF 2ol Aojt), FojBate
20051 GG ol A T FAZE ohlehs AR UGtk olol Tjsk MEE gtk
2% S A%H B9 Do) U 5o e A0E wE Asolt %, &
A= T loleha SR, FBTL ol Feol A TFEsHs Zo] Aasirhe
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Bl geHAeR)l olste] shasolopAY, AT AUT et BAFlY
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A = A5 BEAE ol Pk FEiel ZFAI7IE A Al
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+ ok 8= A2Fe] FEAM FAALER gFolE FESITE A= EHEH IS
Hbol, “eshA AR Aol e & ole| e = glrkal shulA, Hix&2 Agdt
o dEHOE A2 FEAMATE A3TLR) F= o] Adsitt= Haix A
At

WA =R WA BolREe) BA) ATz Ao FAse) Age), op
Agz Aol FASHE Aol AFBACIT WAH FIRTE A7z A3eA o]r] T
A gom ATz Ao FRSTHE AT ATk W A= AT F, DA
AAAol] AT AHeol7) ST Ao FEOE B Zlo] ohiz} AlgE A2l 4

FASHE Aol Atk Aolnk

rir
b

%

o
Hl-l‘

_

A = WAH Ee)udo] GolBee Fesiars o] ohdr), 1AM BAH
o Asx Aol FANTNE 1 BRI AHHE B Arze) DY ¥
& o] ohyrlehs oot 53, 144 BIFeloE Bk the eto] A4
Uelrh BAA BB S e 497t BAlolh deh ol kelE AA
Aok BATAZA Folok Bol A WA AU FEIAA, B
ARAAE BolBe] wel2m U A7 Zmes 2 s g
Ho] Ilolth Y HEE),

¥ o

fo rr
ot bl

rlr
N

ARA =L SauDIe] BT HEH AT E Fueks, T FoAA of
uetell A wai7} o] & FAsHA kil A SRS 3 v glo] S4std, §4
o] 4T Zolt}. 1P F4HTL A1A BEAMHTE SUE g Eo] UTHAS
Z AR jB). o|FA A& AEee ol vxd ATuAIEATE Aol LA ot

o)F RS $aBo] HYT oY, AL BUYE SABING YFHOR

o

i
ok

BAH FVTE AgE Aol FIAE ALS AVNZ HA UL o7 T
ael8 ZASI AAe) AAYS e wols ATET BHT Aol vjER]
ofele W o), 2RO E FATIA/E kT T ol7 =He] Yxulolets
A FGhol Fel T2 ek

iy

[e)
T
TR AN 2B ATE Dol A WA FhE, A BRI B
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2 7HE W% BT} FA BRG] B o|ole] Lo et v A Ao
Hate] o8 B)A7IT Uk B, AT ATES] FEATE ABHOIA TS o]
WAtk A% HAHA) BHIA 18 R2 $hIE BRE S

1
Aol A F71A AHE % b

oA o =g Besk Joka Hw gk F oy
= 2o g4 ok 2 FE Yok

o F(Ehol theel BFE Feke] FARE H ol7le] otk A, “waAl #a
RolZel HHWS 7HIE NALH BRFP S “FTANFRDA B 0|9l9] E]o)

Hlsted, Al7zol A thi Weks), Tk AA% WACHA) & A7) 1% MaP A
AolA TR ek 9o, A8z Aol A ths WOk mEEojof Bk WAA o
=7

we 7ML 24, 157 B FollA 20050 AEFF o= AHA &
S 5] “express jurisdiction agreements”2}1 A A, o] Aol ISIA = A7, A8
Z A2g, Boh Jd3 JAEA)Y 249 A F o= A FEEA § =9l g
= B42 37180 B8 o] ETEWNO2E 93} 3odA =9 9 =HEF A s
o] =9 A& BF 2ASHA = X3t 2y O =osfiof & =HES AR T Aol T

7% oHeBRE, o] Ao WTar]|E Jhe o BAHOR oHo] molxTh

[Note: Possible need to address exclusive jurisdiction agreements, non-exclusive jurisdiction

agreements with purely prorogatory effect, and waivers of objections to jurisdiction,
either in this Article, in Article 8(2), or in the rules on the more appropriate court
analysis. |

¢h AYTES B S2T BV} $95IY AR A B F7 AL

o] YoM o AEES 93 552 Ate olfrE A1 AR 8

BAZ oo 2ASHE BE 0B A2 A WA JAE FEFBFIT F, 9
Akoleh, AAAE ST S, T2 o} o919 A% glo), ‘FAA BB B

ZﬂOIE‘r. % o8 TR YHBTE 7 s} he 74015}
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BYELRY AT B 5 AT B DA} Seesuablish) A71H A A 12
| 27} Qe sofok 517] wolth

X,

“implied” (5414 == ) SOl o't AL} I A=A AYSEA AT o
e SEALR T wolad ettt v R T F, =l ARAE Y
oA A S 8] Aste] AARA S5 AL FaL, W=l A Radd o
AR FofRtal & A= Atk Aotk Ty ofef oA s E ZHIEH .

Ho

HALS AP TF0] FES ALZAE HEA, volb 444 B8AMTE 2 W
Hk3
=l

Aol tjatel Rz oAe wHT

2

tlo
pe

(R Ruzhe “E w3 B tiste oF ofE Wttt o=
“implied™= ofUE ofolth, GARke) 49l 593 44 A s, Wgo] 23t
st Ag 7= ok 29 drjddAs g AfelE EE oAste A9t
B2 A Ak a4 o Aotk £8 Ho] B wirt Aotk AL “FAIA”
o] #olga FEANL YAE 5o B EAS 7RIttty v=E

< 7Vl% N BT $4F AR AT e FAI FH T
FE-E vl AYHL L] Mallory v. Norfolk Railway Co.69 2 T 4-& B2 7o
= l‘io]x]‘?_, Gorsuch T)#2] T}2=0) A& A3 A|efo)| 28 943k NET SZ37
24 EAT. o] Myl ARl vl=oME & =do] Hal itk BB Fepde
A AEARE G B 2A7F et

«

FHE RIHE AA ] BN FF o T S BT Ty o F2 wh
AE W v Eee] AR ARdAE dateldete] dBe 933

d, £33 WoiE A2 BIFIPEE, BAM AITFYE, FEHFE, AW 2
a7e BAAY B ohe, ofa] el A@alolol Bk HUE, AV} W)EE
Q1 Aol S AB AL 2P ofd Hergel 443 matth FAPo R FAA

2 7187] SAsiA 230 Ak

HEAE $32 AASRA, WA Foloh BAH FoIF THshs Zlo] FATH:
AL REQIT, YA FOIT ol F2 sl BRL A& B, WAL B9}

65) 600 U.S. 122 (2023).
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e AAE ARATHED).
AITE A Fo ade] g Aol 27 BITh

WNEEE BYR FHe AL FEA PAFEA B o
& Bole] I300] BB =2 A7 MolAE e wHsA Bk

10
o
oK

Y ok
B—g',
i
4z

Bae] Aeg BAS 2A] Fo FE FRTS 2AXGE Zold AW §
= Aol 1 o] 9Asor Bkt oA WAtk 1A FBY F

Q) AHLBAVYT FEAB B 01T BFMAYEA A0E)T 2B
of urg

n)te] ZAYEA Ae0TE APEA A5750) e wES 13 A2A RS
Il Arks6)

(@ [-]

(i) the act or ommission directly causing such harm occurred in that State, irrespective
of where that harm occurred; or

(i) The harm was suffered as a result of the defendant purposefully placing goods
or services into, or directing activities at, the market of that State, and the
claim arises out of or relates to those activities.

66 AR 0L YA A2 2L AFgro2H, £S89 @5 AL RN AT Lo
BEok B7h7|R Qi ofelol At T ARoMe o2 QAgsts, %Flel Bue @ HIF
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(c) the defendant maintained a branch, agency, or other establishment without separate
legal personality in that State, or registered to do business in that state, at the

time that person became party to the proceedings in that State, and the claim arose
out of the activities of that branch, agency, or establishment or the matters
covered in that registration;

g% ()9 ZEHS AAEA ASTE(UF) A A8E A2d g & (iii) o= AHAH =F
ke Fofslal e Hlolth AAEA As7aet 2, F /A AR B, S <5
A2 o7 AP o] “ANAS et “EFolu GF-E 72 ¢ AR A
I, A FrE AEAYR] JES ] Fol A= AT e AR Hrid
ot 13 (i) o] EHFE(“and the claim arises out of or relates to those activities”)= 2+
A A57500 “relates 0”7t 41 e o] thg S=ro] vlA-S sk T4l 23 99
stod, “relates to” 7S “A@H AR A A 7EA] SHAZ T 1A F
THA] AIRYA RS nF 4slE 3 Lo

c2o| FREEAS AYRA ASTEANA BAH AR FF =oIAE o1
“BAIE EE HFE mplied) FARTE ARSI, AUFIABTY W2 S|k Ak
BE, Wl AYBES A S50 SE A 99 U2 7t 84
B QUES R Slolth ABA AsTEANA AV AT FEABY:

7t f&"oﬂﬂl‘: @E} 11311% ‘AH glo] TER JugE AHE F A 7154
2 heHe &Fol UM L SFollA LFdle] Ao FEH FEAd SEH
&S I & Aol otk 1A FE AHFLYYL SEADY SeA] SEET
e 2de 2Ptk 5y AdF o AE Aol At dukade] 2d L
7RIS FHAEE c29] o] FAzEd HeAE FHEA oS HATh AdSEA
wed Qholl thell A= 27t Eskar, SERAT Fejo] SEAFT teto] 414 BT
AE DGRl BhA = o] SE3] HopA|A| SEUTh

, Tl=o] AYEA Aso e Bk, T Fidl #fAe ode S8 oA

FR 28y I F A, HIS A L= v=e] A4 - FA A S o A
2 HIFS 7K, =2 o] F %@A}%% T3 AA 2INE AEAoH, B 34
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oj2t0] mobAlAl Gisko.nZ, Gsh Gi)e ol HHIZ ol 3
ZACh, TR, Ak 2QklA (i)} (i) LHrol Aol
o] mobA M7} otk 2317 (i)sh (i WA A ¥

A, oW FAHA FRUA Tsje] © =0T oj7} o} &S HHSL vk
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B

(c) the defendant maintained a branch, agency, or other establishment without separate
legal personality in that State[, or registered to do business in that state,] at the time
that person became party to the proceedings in that State, and the claim arose out of

the activities of that branch, agency, or establishment] or the matters covered in

that registration];

@ [.-]
@) [...]I;_[or
(ii) the harm was suffered in that State as the result of conduct specifically directed

toward that State; or

(iii) the claim arises out of goods, services, or other activities placed into or directed

at the market of that State, where the defendant purposefully engaged with

that market and the claim arises out of or relates to those activities;]

@) W= v Y9 B AFHFAEA A2z, A6 FAEH Fehel F71
Mg AR ASTEAA AJAY AsxE AR 12(FEH A sHEo= 2
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HEA A623E ASA. B LS9 o&eA7]e} Hide 583h7] flgte] i HoE
A% Azolt.

Y

@ [-]
[..]

(iv) the claim is for harm or loss in matters closely connected to that State

and implicating important foreign policy concerns for that State;
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[Note: Matters involving claims for victims of terrorism should be further considered.]
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[Note: Matters involving claims by or on behalf of victims of terrorism should be
further considered.]

o] FGEhHE vl AYEA A2 FAtl “on behalf of’9] ETE F7skaL Utk
o| AL AAZAA LS, WEGAALS, RALSOUMERD) & OFd 2539248 24
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B3 AAFGek olol Wt oA Gtk TeiA o] BFE WA =gtk

o] F(EhE ol AL “AEANTA" AR} o AEHojof Brin M)A =HE T
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7

ol Trls] AR G AL 2920 e|7e] ol Aol

fru
ok

L} AZIEZEE27} ®E5H XAZM H595, H6130| L5t =9
(1) AAEAH A59ZA7FEZ)9} ool thEt =

Article 8

2. A court of a Contracting State has jurisdiction / connection if [at least] one of the
following requirements is met -

[.]

(k1) a claim is for restitution, for an account or other relief against a defendant as
a trustee or fiduciary, and the defendant’s alleged liability arises out of any
act done, whether by the defendant or otherwise, in the State;

(k2) a claim is for an injunction to order a defendant to do or refrain from doing
anything within the State;

(k3) the defendant is a necessary or proper party to a claim pending before the
court of the State, which has [priority][jurisdiction][connection] under this
Article; and

(k4) a claim is for a contribution or an indemnity in respect of a liability enforceable
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67) “A person domiciled in a Member State may also be sued: ... (2) as a third party in an action on a warranty
or guarantee or in any other third-party proceedings, in the court seised of the original proceedings, unless
these were instituted solely with the object of removing him from the jurisdiction of the court which would
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(2) a claim concerns a non-contractual obligation arising from death, physical injury, damage
to or loss or loss of value of tangible or intangible property, or the receipt of a
benefit and -

(i) the act or omission directly causing such harm or benefit, as the case may be,

occurred in that State, irrespective of where that harm occurred; **

be competent in his case ....”
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(g) a claim concerns a non-contractual obligation arising from death, physical injury, damage

to or loss or loss of value of tangible or i ible property|, or unjust enrichment] and -

(i) the act or omission directly causing such harm [or enrichment Joccurred in that State,
irrespective of where that harm [or enrichment Joccurred;

() FABHE WA O PEAAEA AT FHB)Y olF AFsHe Fib

of %7}

A7VEETL AYEA A59T oM AFAY k25 Z2Ztel thef A= v e] Bkt
= e agste, Hde b}EMW 31] HE Uele ol WA &
&t7] 1% ke 2 He 53], A% E A= &
A g1 T T3k AN Be I 0] deéﬂxl % AoE Agst
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a9 BAYY JTaEE 2o AABANA ot T abte] AldA] HF
o) FUHE §li BALFE HA il AN 2R Fu2 ANSY F714
25020 3FHE

JeA A7FEEE, o] A S ZEslehe Uks $oE 83| Kook S A
o = A& gHE Rot oA Agutl Aol =& nhrg] AaA Ao 1A 2}
HAEA A9z FAHES AEdhe, ZFtoly olol tigh &4 3l (explanatory note)©l]
o] #7829 Heks A

“There is a need to consider the inclusion of text in the Draft Text to clarify that

where a proceeding is pending in a court of a Contracting State, the fact that an

ancillary court order to compel or restrain the performance of any act is sought in

a court of another Contracting State does not give rise to parallel proceedings or

related actions within the scope of the Draft Text.”
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[Note: There is a need to consider the inclusion of text in the Draft Text or referring to
this in the Explanatory Note to clarify that where a proceeding is pending in a court of
a Contracting State, the fact that a related court order to compel or restrain the performance
of any act is sought in a court of another Contracting State does not give rise to parallel

proceedings and may not give rise to related actions within the scope of the Draft Text.]
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[Note: The application of Article 8 in situations where there are multiple defendants

should be further considered, in particular, whether the priority connections should

be assessed either for each claim against each defendant or for the proceedings as

a whole.]
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The Draft Text establishes two independent frameworks to address court proceedings
taking place in multiple states in parallel proceedings (Chapter II) and related actions
(Chapter III). A court seised with parallel proceedings that satisfies the jurisdiction /
connection criteria set out in Article 8(2) and other criteria set out in Articles 6-7
should proceed with adjudicating the dispute, and other courts that do not satisfy these
criteria must suspend or dismiss the parallel proceedings. If more than one court
satisfies the requirements set out in Articles 6-8, and if the parallel proceedings commenced
within a reasonable timeframe, a determination must be made as to which court is the
better or more appropriate forum in accordance with one of the methods laid out in
Article 9 and the factors listed in Article 10.

Articles 12 and 13 provide that courts seized with related actions may, by taking into
account the factors listed in Article 11(2), consider whether a single court should
adjudicate all or part of the related actions and if so, which court is the better or more
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appropriate forum.

The operation of these two frameworks is supported by a cooperation provision and a
communication mechanism in Chapter IV. Several safeguards are provided in Chapter V
in relation to the operation of the Draft Text.

AR SRS 0% 7135 “F8 AE(Key questions) FEL AASAA, AHEART
o] HE AEEL F/8 Wl olg FHOZ Fa] 418 IR F AL Akt o

AQEAT} ANG G2 AB BSL ofdg) 2o

Key questions

1. Is an international convention concerning parallel proceedings and related actions necessary
to address a legal gap or challenge faced by your courts or commercial bar?
A) Yes
B) No
If possible, please describe any legal gaps or challenges faced in this area and explain how

that informed your answer.

2. Do the definitions of parallel proceedings and related actions as provided in Article 3 of
the Draft Text align with the law of your jurisdiction?
A) Yes
B) No
If possible, please address how the current definitions might be applied by parties and

courts in your State in practice and whether you would recommend any changes.

3. Article 8(1)(a) provides that a court of a Contracting State will be required to suspend or
dismiss the parallel proceedings if it lacks connection under Article 8(2) of the Draft Text
and one or more courts of another Contracting State has an Article 8(2) connection. Is it

important to your jurisdiction to have an initial filter, as outlined in Article 8(1)(a), in ad-
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dition to an appropriate forum test, as provided in Article 10? (Question 3 of the
Consultation Paper)

A) Very important

B) Somewhat important

C) Moderately important

D) Not important

Please explain your answer.

4. Article 9 of the Draft Text sets out two options for approaching the role of the courts
seized:
1. The determination of the more appropriate court by the court first seized.
2. The determination of the more appropriate court by court(s) other than the court first
seized. Which approach do you prefer? (Question 4 of the Consultation Paper)
A) Approach 1
B) Approach 2
C) None of them (suggest another approach)
Please explain the drawbacks and benefits of each option.

5. Atrticle 10 of the Draft Text establishes a framework for determining the most appropriate
forum in cases of parallel proceedings that satisfy the filters outlined in Article 8, and
Article 11 establishes a framework for determining the most appropriate forum in cases of
related actions.

Are the appropriate forum factors listed in Article 10 and 11 consistent [compatible] with
your State’s laws?

A) Yes

B) No

Please explain your answer.

6. Article 16 of the Draft Text provides four types of communication methods, either direct
or indirect methods. Which methods do you consider the most plausible under a potential
international convention?

A) direct communication between courts,
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B) indirect communication via a competent authority [central authority],
C) communication combining (a) and (b), or
D) indirect communication through the parties.

Please explain your choice.

7. Does the Draft Text effectively address the legal gap or challenge, if any, posed by paral-
lel proceedings and related actions in your jurisdiction?

Please explain any missing elements or inconsistencies your answer.
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WG JURISDICTION
OCTOBER 2025 7
REVISED DRAFT TEXT e et

Draft of the provisions on parallel proceedings and
related actions for future discussion

CHAPTER |
SCOPE AND DEFINITIONS

Article 1
Scope

1. This Convention e-previstierstrthistextshall apply to parallel proceedings [and related actions] in
the courts of different Contracting States in civil or commercial matters. Fhelt provisionsta-thistext
shall not extend in particular to revenue, customs or administrative matters.

2. [This Conventione previsionsinthistext-shall apply to parallel proceedings [and related actions] if
[any of] the defendant[s] in [any of] the proceedings in a court of a Contracting State [is][are]
habitually resident in another Contracting State.]

3. Fheprovisionsin-Chapter lll shall apply only where none of the courts seised of related actions has
issued a decision on the merits.

Article 2
Exclusions from scope

1. Thise Convention previstensta-thistextshall not apply to the following matters -
(

(b)  maintenance obligations;

Q

) the status and legal capacity of natural persons;

(c) other family law matters, including matrimonial property regimes and other rights or
obligations arising out of marriage or similar relationships;

(d) wills and succession;

(e) insolvency, composition, resolution of financial institutions, and analogous matters [,except
where the proceedings are based on general rules of civil or commercial law, even if the
action is brought by or against a person acting as insolvency administrator in one party’s
insolvency proceedings];

(f) the carriage of passengers and goods;

(g) transboundary marine pollution, marine pollution in areas beyond national jurisdiction, ship-
source marine pollution, limitation of liability for maritime claims, and general average;

(h) liability for nuclear damage;

0] the validity, nullity, or dissolution of legal persons or associations of natural or legal persons,
and the validity of decisions of their organs;

) the validity of entries in public registers;

Hague Conference on Private International Law Www.hcch.net
Conférence de La Haye de droit international privé _ secretariat@hcch.net
Conferencia de La Haya de Derecho Internacional Privado The Hague | Buenos Aires | Hong Kong SAR | Rabat
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(k) defamation;

[0} privacy;
(m) intellectual property;

(n) activities of armed forces, including the activities of their personnel in the exercise of their

official duties;

(0) law enforcement activities, including the activities of law enforcement personnel in the
exercise of their official duties;

(p) antitrust (competition) matters, except where the proceedings are based on conduct that
constitutes an anti-competitive agreement or concerted practice among actual or potential
competitors to fix prices, make rigged bids, establish output restrictions or quotas, or divide
markets by allocating customers, suppliers, territories or lines of commerce, and where such
conduct and its effect both occurred in the State where the proceedings are pending;

(q) sovereign debt restructuring through unilateral State measures;

[(r) to be determined.]*

[Note: Exclusive choice of court agreements and interim measures for protection should be further
considered.]

2.

Proceedings are not excluded from the scope of the—prowvisiensthis Convention where a matter to
which thise previsions-Convention does not apply arose merely as a preliminary question in the
proceedings, and not as an object of the proceedings. In particular, the mere fact that such a matter
arose by way of defence does not exclude proceedings from the srevistensConvention, if that matter
was not an object of the proceedings.

Thise Convention previstens-shall not apply to arbitration and related proceedings.

This iastramentConvention shall not apply to proceedings related to contracts concluded by natural
persons acting primarily for personal, family or household purposes (consumers).

This rstroment—Convention shall not apply to proceedings related to individual contracts of
employment.

Proceedings are not excluded from the scope of this Conventione previsiers-by the mere fact that
a State, including a government, a governmental agency or any person acting for a State, is a party
to the proceedings.

Nothing in thise Conventionprevisiers— shall affect privileges and immunities of States or of
international organisations, in respect of themselves and of their property.

[Note: Matters involving claims by or on behalf of victims of terrorism should be further considered.]

4 Beofore the discussion-of-th Ad-WG meeting there wasalimb luding from-scope—“cases-in-which-the-law-of on v
g
mote-of-the-Cont dinc Stat involved-provides—for lusi inrisdict in-their-own wets” It was delated-because-th
FRof R AHaeHRE HAVOrYeeprover +Of FeH HA-HReH-oWH o —H-Wa t
bl arisingfrom-th ases-would-be-dealt-with-by-the-decl 4 hani (Art—22 of the Revised-DraftText)
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Article 3
Definitions

1. In this Convention -

(@) “parallel proceedings” means any proceedings in courts of different Contracting States
between the same parties fon the same subject matteri2f;

(b) “related actions” means any proceedings in courts of different Contracting States that are
not “parallel proceedings” and that involve:

(i) parties at least some of which are the same[, or substantially the same,] or connected
to each other;

(ii) [facts that arise, in whole or in material part, from the same transaction, occurrence, or
series of transactions or occurrences;] and

(iii) one or more common questions of law or [material] fact that create a risk of
[irreconcilable] [inconsistent] findings or judgments [resulting from separate
proceedings]}.

2. An entity or person other than a natural person shall be considered to be habitually resident in the

State -

(@) where it has its statutory seat;

(b) under the law of which it was incorporated or formed;
(c) where it has its central administration; or

(d) where it has its principal place of business.

[Note: There is a need to consider the inclusion of text in the Draft Text or referring to this in the
Explanatory Note to clarify that where a proceeding is pending in a court of a Contracting State, the fact
that a related court order to compel or restrain the performance of any act is sought in a court of another
Contracting State does not give rise to parallel proceedings and may not give rise to related actions within

the scope of the Draft Text.]

[Article 4
Court seised

For the purpose of [Chapter II], a court shall be deemed to be seised -

(@) when the document instituting the proceedings or an equivalent document is lodged with the
court; or

(b)  if such document has to be served before being lodged with the court, when it is received by
the authority responsible for service or served on the defendant.]

[Note: Inclusion of this provision does not mean the adoption of certain types of rules [on first in time] for
the suspension of proceedings.]

The-term—on-the-sam +of op tive facts” not-included-in-the-text-beeay o potnted-out-thatthe-inclusionof

this toerm alone miaght cause nroblems However the WG will ravisit the iscue of the definition-of narallel or ding
15} 14 g g P P! (g

337



O EFERSHT 2025- 11

CHAPTER Il
PARALLEL PROCEEDINGS

Article 5
Suspension, dismissal and resumption of parallel proceedings

1. A court that must suspend proceedings in accordance with this Chapter [shall do so as soon as it
is informed] of the proceedings in the other court by a party, [other relevant person,] or through the
communication mechanism established pursuant to Article 16.

2. A court that suspended its proceedings in accordance with this Chapter shall dismiss the case if
the proceedings in the court for the benefit of which proceedings were suspended resulted in a
judgment capable of recognition and, where applicable, of enforcement in that Contracting State.

3. A court that suspended its proceedings in accordance with this Chapter shall, on request of a party,
proceed with the case if the court for the benefit of which proceedings were suspended [is unlikely
to render] [has not rendered] a judgment on the merits [within a reasonable time].

[Note: For the situation provided in paragraph 1, the possibility of dismissal instead of suspension should
be further considered.]

[Note: Further consideration of the recognition and enforcement of foreign judgments and on the detailed
rules is required.]

Article 6
[Exclusive][Priority] jurisdiction / connection

Where parallel proceedings which have as their [main] object rights in rem in immovable property [,
tenancies of immovable property, or the registration of immovable property] are pending before courts of
Contracting States and the property is situated in one of those Contracting States, the court of the
Contracting State in which the property is situated shall proceed with adjudication on the dispute. Any
other court shall [, on application by a party,] suspend [or dismiss] the proceedings.

[Note: Application of this rule to parallel proceedings which have as the [main] object tenancies of
immovable property or the registration of immovable property should be discussed further.

Further consideration is necessary as to whether registration includes recordation and whether this term
can be added to the text as well. Further discussion is needed to address whether the rule on tenancies
should include an exception for cases where the tenant is habitually resident in a different State.

The WG will needto-considerFurther consideration is needed as tofurther how the above provision aligns
with Article 5(3) of the 2019 Judgments Convention.]

Article 7
Party autonomy

1. Subject to Article 6, if the parties to the proceedings in both / all courts have agreed prior to the
dispute that one or more courts shall have jurisdiction over the dispute, and only one of the courts
seised is designated under such agreement as having jurisdiction, then that court shall proceed
with adjudication of the dispute unless such agreement states that it does not deprive any other
court or courts of jurisdiction. Any other court shall suspend the proceedings.

2. Paragraph 1 does not apply to an exclusive choice of court agreement. For the purposes of this sub-
paragraph, an “exclusive choice of court agreement” means an agreement concluded by two or
more parties that designates, for the purpose of deciding disputes which have arisen or may arise
in connection with a particular legal relationship, the courts of one State or one or more specific
courts of one State to the exclusion of the jurisdiction of any other courts. A choice of court
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agreement which designates the courts of one State or one or more specific courts of one State
shall be deemed to be exclusive unless the parties have expressly provided otherwise.

3. Subject to Article 6, if the defendant expressly [and positively] consented to the jurisdiction of the
court of a Contracting State [by written or oral format and addressed either to the court or to the
claimant] in the course of the proceedings, then that court shall proceed with adjudication of the
dispute. Any other court shall stay or dismiss adjudication of the dispute.

[Note: Possible need to address exclusive jurisdiction agreements. non-exclusive jurisdiction agreements
with purely prorogatory effect, and /e+waivers of objections to jurisdiction, either in this Article, in Article
8(2), or in the rules on the more appropriate /-betterforurncourt analysis.]

[Note: Relationship between paragraph 1 and paragraph 3 should be discussed further.]

[Note: For paragraph 1 of this Article, the formal validity of the agreement needs to be considered further.
Cf. Article 3(c) of the 2005 Choice of Court Convention.]

[Note: Certain limitations of the timeframe within which the defendant should consent might need to be
considered further.]

Article 8
Jurisdiction / Connection

1. Subject to Articles 6 and 7, where parallel proceedings are pending before the courts of Contracting
States, a court of a Contracting State shall suspend or dismiss the proceedings [at the request of
a party to the proceedings] if -

(a) it does not have jurisdiction / connection pursuant to paragraph 2 of this Article and one or
more of the other courts has or have such jurisdiction / connection; or

[(b) proceedings in that court were not started within a reasonable timeframe after proceedings
were commenced in the court first seised having jurisdiction / connection pursuant to
paragraph 2 of this Article.]

[Note: The meaning of “a reasonable timeframe” in sub-paragraph (b) should be further considered. Also,
it should be noted that such timeframe issues may be dealt with by the provisions concerning the
determination of the felearf+more appropriate}-frest-appropriatelfbetterforam court analysis. Fhe
Further discussion on these issues is neededWGnreeds—to-discuss-these—issuesfurther. Further rules
need to be considered in the determination of the more appropriate /betterfortrrcourt analysis.

This Article is added without prejudice to the possibility that the WG will specify further circumstances in
which courts would be required to suspend or dismiss the proceedings.]

2. A court of a Contracting State has jurisdiction / connection if [at least] one of the following
requirements is met -

(a) the defendant was habitually resident in that State at the time that person became party to
the proceedings;

[Note: Possible need to define the term “defendant”, as a defendant may be a claimant in another State
- adopt language of Article 5(1)(a) of the 2019 Judgments Convention, specifying the time at which the
defendant was joined to the proceedings. Also, need to clarify the situation of multiple defendants.]

(b) the defendant is a natural person who had their principal place of business in that State at
the time that person became party to the proceedings as regards a [dispute] [claim] arising
out of the activities of that business;

(c) the defendant maintained a branch, agency, or other establishment without separate legal
personality in that State[, or registered to do business in that state.] at the time that person
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became party to the proceedings in that State, and the claim arose out of the activities of

that branch, agency, or establishment[ or the matters covered in that registration];

[Note: Or should the timing be tied to the activities of that branch, agency or other establishment?]

(d)

[the proceedings have as their object] [the claim concerns] [the action concerns] a
contractual obligation and the performance of that obligation took place, or should have
taken place, in that State, in accordance with -

(i) the agreement of the parties, or
(i) the law applicable to the contract, in the absence of an agreed place of performance,

unless the activities of the defendant in relation to the transaction clearly did not constitute
a purposeful and substantial connection to that State;

[Note: Which phrase, [the proceedings have as their object], [the claim concerns], or [the action concerns]
should be adopted needs further consideration also for sub-paragraphs (d)-(h).]

(e)

()

(8

(h)

)

the claim [is brought on] [concerns] a lease of immovable property (tenancy) [or the
registration of immovable property] and the property is situated in that State;

the claim concerns a contractual obligation secured by a right in rem in immovable property
located in the State, if the contractual claim is brought together with a claim against the same
defendant relating to that right in rem;

a claim concerns a non-contractual obligation arising from death, physical injury, damage to
or loss or loss of value of tangible or intangible property[, or unjust enrichment] and -

(i)  the act or omission directly causing such harm_[or enrichment Joccurred in that State,
irrespective of where that harm_[or enrichment Joccurred;_[or

(i)  the harm was suffered in that State as the result of conduct specifically directed toward
that State: or

(iil—the claim arises out of goods, services, or other activities placed into or directed at the

market of that State, where the defendant purposefully engaged with that market and
the claim arises out of or relates to those activities;]

the claim concerns the validity, construction, effects, administration or variation of a trust
created voluntarily and evidenced in writing, and -

(i) at the time the proceedings are instituted, the State was designated in the trust
instrument as a State in the courts of which disputes about such matters are to be
determined; or

(i)  atthetime the proceedings are instituted, the State is expressly or impliedly designated
in the trust instrument as the State in which the principal place of administration of the
trust is situated.

This sub-paragraph only applies to proceedings regarding internal aspects of a trust between
persons who are or were within the trust relationship;

a counterclaim arises out of the same transaction or occurrence as the original claim, if the
court of the State has [priority] [jurisdiction] [connection] for the original claim under this
Article and the original claim is pending in that court;

the defendant argued on the merits without contesting jurisdiction within the timeframe
provided in the law of the State of the court, unless it is evident that an objection to
jurisdiction or to the exercise of jurisdiction would not have succeeded under that law;

[Note: Should this connecting factor in (j) be prioritised? It should be considered to whom “it is evident”.]
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[(k) the proceedings [are in rem and concern] [have as their object] ownership or possession of
rights in [tangible] movable property located in that State [at the time the court was seised];

[(Ik) to be determined.]

[Note: Interaction of this paragraph with Articles 6, 7, or 9 needs further consideration.]

[Note: Substantial further discussion and work on Article 8 is required to address concerns raised by
several WG members as to its purpose, scope, implications, and application, including the potential for
tactical litigation.]

[Note: The application of Article 8 in situations where there are multiple defendants should be further
considered, in particular, whether the priority connections should be assessed either for each claim
against each defendant or for the proceedings as a whole.]

Article 9
Determination of the more appropriate court

1. Subject to Articles 6 and 7, where parallel proceedings are pending in the courts of two or more
Contracting States that have jurisdiction / connection under Article 8, [the court first seised shall
determine, on an application by a party [made no later than the first defence on the merits] [made
within a reasonable timeframe], whether any other seised court in a Contracting State with
jurisdiction / connection under Article 8 is a more appropriate court to resolve the dispute. When
making this determination the court first seised shall take into account the factors in Article 10.

2.] Any court other than the court first seised [shall][must] [, on an application by a party,] suspend its
proceedings in favour of the court first seised [pending the determination of the application under
paragraph 1].

[3. If, following a determination made under paragraph 1, the court first seised determines that
another seised court is a more appropriate court, the court first seised shall suspend its
proceedings in favour of that court and may only resume proceedings in accordance with Article
5(3).

4. If, following a determination made under paragraph 1, the court first seised decides to continue
proceedings, a court that has suspended proceedings under paragraph 2 may only resume
proceedings in accordance with paragraph 5 or Article 5(3)].

5. [In exceptional circumstances] [As appropriate], a court other than the court first seised may, on an
application by a party, resume proceedings if:

(@) the application is made [no later than the first defence on the merits] [within a reasonable
timeframe] [within a period of [30 days] from the determination in the court first seised]; and

(b) the court other than the court first seised determines that [Option 1: it must hear the case to
guarantee effective access to justice] [Option 2: it is the more appropriate court to resolve
the dispute, after taking into account the factors in Article 10] [Option 3: it is the clearly more
appropriate court to resolve the dispute, after taking into account the factors in Article 10].

6. A court making a determination under this Article shall do so expeditiously. Courts are encouraged
to exchange information through the communication mechanism established pursuant to Article
16 and may do so at any stage of the determination.

[Note: this Article has interlinked brackets to reflect different views in the WG concerning the role of the
court first seised. The following sets out the text excluding the words that are undoubtedly included in
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the interlinked brackets (with the yellow highlighted changes of (i) the numbering of the paragraphs and
(ii) a capital letter to small letter), clarifying the alternative basic framework reflecting a different view:

1. Subject to Articles 6 and 7, where parallel proceedings are pending in the courts of two or more
Contracting States that have jurisdiction / connection under Article 8, any court other than the court
first seised [shallllmust] suspend its proceedings in favour of the court first seised.

2. [In exceptional circumstances] [As appropriate], a court other than the court first seised may, on an
application by a party, resume proceedings if:

(@) the application is made [no later than the first defence on the merits] [within a reasonable
timeframe]; and

(b) the court other than the court first seised determines that [Option 1: it must hear the case to
guarantee effective access to justice] [Option 2: it is the more appropriate court to resolve
the dispute, after taking into account the factors in Article 10] [Option 3: it is the clearly more
appropriate court to resolve the dispute, after taking into account the factors in Article 10].

el A court making a determination under this Article shall do so expeditiously. Courts are encouraged
to exchange information through the communication mechanism established pursuant to Article
16 and may do so at any stage of the determination.

Whether or not the remaining brackets are the interlinked brackets and what should be changed to reflect
the above-mentioned different views remain open for consideration.]

[Note: Issues concerning the provisions for non-priority [connection] [jurisdiction] should be considered
further.]

Article 10

Factors used in the Bdetermination of the felearylfmore appropriate}Hreostappropriate] fthetter]
forumcourt

In making a determination under Article 519, the court shall [have regard to the proper administration
of justice, taking] [take] into account the following factors in particular:

(@) [The burdens of litigation on the parties][ the convenience of the parties], including in view of
their habitual residence;

(b)  The [relative] ease of accessing evidence or preserving evidence;

(c) [the law applicable to the claims];

(d) the stage of the proceedings before each court seised [and any applicable limitation or
prescription periods] [and the possibility of significant delay in one or more fersmmscourts];

(e) [the likelihood that one court may provide a complete or significantly more complete
resolution of the dispute as a whole;] and

(f) the likelihood of recognition and, where applicable, enforcement of any resulting judgment
given in the Contracting State of any other seised court.

The courts may exchange information through the communication mechanism established pursuant to
Article 16.
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CHAPTER Il
RELATED ACTIONS

Article 11
Determining-Determination of the fbetter]fmore appropriate]ferum_court and the factors to be
considered

1. Where related actions are pending in the courts of two or more Contracting States, any such court
shall, upon application of a party, determine within a reasonable time:

(@) Whether a single court should adjudicate the entirety or any part of the related actions; and
if so,

(b)  Which court is the-fbetter}-fmore appropriate}-ferum for resolution of the entirety or any part
of the related actions.

[Note: In this model, parties may make applications to multiple courts and each court would reach its
own independent determination of the application before it. However, further consideration should be
given to the form of applications in the respective courts and the possibility of introducing an order for
the determinations.]

[Note: Further consideration should be given to whether the phrase “a single court should adjudicate”
adequately reflects the intended purpose and whether (a) and (b) can / should be separated.]

2. In making its determination of which court is the-fbetterfmore appropriate}-feram, a court shall
consider the proper administration of justice, taking into account the following factors:

[(@) [the burdens of litigation on the parties] [the convenience of the parties], including in view
of their habitual residence;

(b) the [relative] ease of accessing evidence or preserving evidence;
(c) [any choice of court agreements between the parties];
(d) [the law applicable to the claims];

(e) the stage of the proceedings before each court seised [and any applicable limitation or
prescription periods] [and the possibility of significant delay in one or more feramscourts];

(f) [the likelihood that one court may provide a complete or significantly more complete
resolution of all, or the relevant part of, the matters at issue;] and

(g) thelikelihood of recognition and, where applicable, enforcement of any resulting judgment
given in the Contracting State of any other seised court.]

[Note: The related actions framework proposed herein does not require that a court of a Contracting
State has a connection / jurisdictional ground such as those set forth in draft Article 8(2). The related
actions framework is intended to be flexible and discretionary. We-It was understood whderstand-that
this may raise concerns for some delegations where one court’s jurisdiction is based on a
so-called “exorbitant” ground. These concerns can be addressed in the fbetter+more appropriatefertsa
court factors—taking into account all relevant sensitivities in drafting. This list remains

non-exhaustive and subject to further considerationdisetssions-ofthe-WerkingGroup. |
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Article 12
Adjudication of related actions in their entirety by a single court

For the purposes of an application of Article 11, if two or more courts seised of related actions
determine that:
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(b) the same court seised is the-fbettertmore appropriatelfera for the adjudication of the
related actions in their entirety,

that court shall [proceed with adjudication of] [adjudicate] the entirety of the related actions case,
and the other court(s) making the determinations shall suspend or dismiss their case(s).

Nothing in this previsier-Article precludes two or more of the courts seised from adjudicating the
entirety of the related actions pending before them, if one or more other courts seised do not make
the determinations in paragraph (1) within a reasonable time or make inconsistent determinations.

[Note: Further consideration should be given to the use of the word “Adjudication” and possible
alternative descriptions.]

2.

Article 13
Adjudication of related actions in part by a single court

For the purposes of an application of Article 11, if two or more courts seised of related actions
determine that:
(@) asingle court should adjudicate part of the related actions; and

(b) the same court seised of a related actions case is the-[betterl-fmore appropriatel-ferum for
that part of the related actions,

that court shall [proceed with adjudication of] [adjudicate] that part of the related actions, and the
other court(s) making the determinations shall suspend or dismiss that part of the related actions.

Nothing in this provisien-Article precludes the courts from determining that different parts of the
case may be most appropriately assigned to different courts.]

Nothing in this prewisier-Article precludes two or more of the courts seised from adjudicating any
part of the related actions pending before them, if one or more other courts seised of related
actions do not make the determinations in paragraph (1) within a reasonable time or make
inconsistent determinations.

[Note: The possibility to allow partial consolidation, as well as the most appropriate way to draft such a
rule, should be further discussed taking into account practical considerations and whether such rules
could further the goals of this chapter, namely improved procedural efficiency and the avoidance of
irreconcilable judgments.]
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Article 14
Continuation of separate proceedings

If any court seised decides not to adjudicate the entirety of the related actions under
Article 12 or any part of the related actions under Article 13, or makes a determination that is
inconsistent with the determination of any other court under Article 12 or Article 13, then such a
court shall proceed with the related actions case before it.
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2. If one or more courts seised do not make the determinations under Article 12 or Article 13 within
a reasonable time, any other court seised may, upon application of a party or on its own motion,
[proceed to adjudicate] [adjudicate] the proceedings before it.

3. Any court seised that has suspended the entirety or any part of its proceedings under
Article 12 or Article 13 may resume proceedlngs if the court in favour of which it has suspended its
nrannnAdinga hao nAat acciimad niriadintian ralatinm h nntiratuy Ar +h e

proceedings nas nol assumed JUIIOUIbLIUII in relation to the entirety or ine

proceedings within a reasonable time.

[Note: Further consideration should be given to a possible third scenario in which one of the courts
initially seised has suspended proceedings pending a determination in another court seised of only part
of the proceedings before it, after which the court that has suspended will need to resume its own
proceedings, taking into account the findings of the other court.]

[Note: The related actions framework proposed herein does not specifically address a related action case
requiring a determination of rights in rem in immovable property. Further consideration will be given as
to how to best address this topic within the framework.]

CHAPTER IV
COOPERATION AND COMMUNICATION

Article 15
Cooperation

For the purposes of the application of this Convention, where appropriate, seised courts [undertake] [are
encouraged] [shall endeavour] to cooperate with each other. As part of that cooperation, courts are
encouraged to exchange information through the communication mechanism established pursuant to
Article 16 and may do so at any stage when making a determination under this Convention.

Article 16
Communication mechanism

1. For the purposes of the application of this Convention, each court may communicate with other
courts, either directly or indirectly.

2. Contracting States may, at the time of the deposit of their instruments of ratification, acceptance,
approval or accession or at any time thereafter, notify the Ministry of Foreign Affairs of the Kingdom
of the Netherlands, depositary of the Convention, that they will allow one or more of the following
methods of communication:

(@) direct judicial communication between courts, and if so, whether their laws allow for
communication outside the presence of the parties or their representatives (ex parte
communication); or

(b)  indirect judicial communication through a competent authority [central authority]; or

[(c) acombination of (a) and (b) with each Contracting State using its preferred method.]

3. The absence of such notification means that the Contracting State in question allows only for
indirect communication through the parties to the proceedings.

[4.  Any communication, where appropriate, shall occur in the following manner:
(@) The initial communication under this article from each court seised of parallel proceedings

or related actions shall be in writing and be provided either in an official language of the
Contracting State of the receiving court, or in an official language of the Contracting State of
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the sending court together with a translation into an official language of the Contracting State
of the receiving court.

(b)  Further communications between such courts may be carried out using any translation
method or common language agreed upon by the relevant courts and, where applicable, the
competent authorities [central authorities].]

[Note: The possibility for a Contracting State to withdraw from the method(s) provided in paragraph 2 by
a notification should be considered further.]

[Article 17
Joint hearings

1. Contracting States may, at the time of the deposit of their instruments of ratification, acceptance,
approval or accession or at any time thereafter, notify the Ministry of Foreign Affairs of the Kingdom
of the Netherlands, depositary of the Convention, that they will allow courts seised of parallel
proceedings or related actions to conduct joint hearings.

2. If the Contracting States of two or more courts seised of parallel proceedings or related actions
cases allow joint hearings under paragraph 1, then such courts may conduct a joint hearing.

3. Courts participating in a joint hearing under this article shall agree on the scope, process, format,
and other aspects related to the joint hearing, which may be based on a proposal by the parties.
Each court participating in a joint hearing shall retain power and independence over the conduct of
its own proceeding, consistent with applicable national laws.]

[Note: The possibility for a Contracting State to withdraw from joint hearings by a notification should be
considered further. ]

Article 18
[Sovereignty,] procedural rights, and confidentiality of information

Any communication and joint hearings set out in this Chapter shall respect [each other's sovereignty,] the
procedural rights of the parties to the proceedings, and the confidentiality of information under the
respective applicable national laws.

CHAPTER V
GENERAL CLAUSES

Article 19
Avoiding denial of justice
[Nothing in thise present-Convention shall prevent a court from exercising its jurisdiction if that court

determines it is reasonable and foreseeable that its exercise is necessary in order to avoid a [manifest]
denial of justice.]

[Article 20
Prevention of abuse of process

Nothing in this Convention shall prevent a court from suspending, dismissing, continuing or resuming
proceedings to prevent an abuse of process.]
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[Article 21
Public policy

Notwithstanding provisions from Article # to Article #, the court shall not be obligated to suspend or
dismiss the case if the proceedings may involve sovereignty or security interests of the forum State or the

i i i 1nld ha manifacthyinncnmnatihla with tha nithlic naliny Aarfiindamantal nrincinlac
suspension or dismissa! would be manifestly incompatible with the public policy or fundamental principles

of the forum State.]
Article 22
Declarations with respect to specific matters
1. Where a State has a strong interest in not applying this Convention to a specific matter, that State
may declare that it will not apply the Convention to that matter. The State making such a declaration
shall ensure that the declaration is no broader than necessary and that the specific matter excluded
is clearly and precisely defined.
2. [Reciprocity to be considered]
Article 23

Uniform interpretation

In the interpretation of this Convention, regard shall be had to its international character and to the need
to promote uniformity in its application.
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