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1) Gaukrodger, D. and K. Gordon (2012), “Investor-State Dispute Settlement: A Scoping Paper for the Investment
Policy Community”, OECD Working Papers on International Investment, 2012/03, OECD Publishing. p. 19.

2) A0l 240 HEEF JLAdEo] QITh LSF-KEB Holdings SCA and others vs. Republic of Korea,
ICSID Case No. ARB/12/37, Award, 2022 para. 1.

3) WFE 2023 9. LA B EAts AR TAEARRRASDS) AKd AR & FAAH A7
https://www.moj.go.kr/bbs/moj/182/574744/artclView.do +: 2023. 11. 19.

4) Elliott Associates, L.P. (U.S.A.) vs. Republic of Korea, PCA CASE NO. 2018-51, Award, 2023 para. 8.(°|5}
‘Elliott v. Korea’)

5) Y5 2023. 7. 18AF BEALE ‘A2]9l HA|FARZAYASDS) AH SR} 7HA
https://www.moj.go.kr/bbs/moj/182/573303/artcl View.do +: 2023. 11. 19.

6) 22|30 OH% 250N SATITAL stH2te ICSIDS &9t =AI5Ae B2l A A=A A2 A2 e]
RIS 2 ZxjmAL 92 ZFRjmAgel &0l W xlsko]| W3t 2K Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, ©]5} “F2& o) o] T2 ZA|FSAHZ st=of| A AeYS stA} of

Ao sige] EARE el ool 4% A5 Ea 0 AL ke AL

S Alalstel 9loju RS AR 4 Qlok o 2009. 5. 28. 4111 20060120290 HA

7) A, “ISDEA[O] AdeQl-goll #et A =AIGAIM AL AlIsH A1z, 2017. 3. FHE.

8) =& AR Ao 5242 A4S AR i, GARISS] 279 W2 F2o] SR s <A
2 4 Itk oI5 Sof o] vs. TRl ARIS] BEtof el W Zol= GARRIEY] Auhe SRR
MY SE o= WA AEte & 719 A7t £A18-2 A ‘Decision on Respondent‘s Preliminary
Objections’, Mason vs. Republic of Korea, PCA CASE NO. 2018-55, 2019 paras. 166-171.
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9) UNCTAD Investment Dispute Settlement Navigator. https://investmentpolicy.unctad.org/investment-dispute-

settlement?status=4 B=<: 2023. 11. 19.

10) Catherine Kessedjian, Anne van Aaken, Runar Lie, Loukas Mistelis, Jose” Maria Reis, “Mediation in Future
Investor-State Dispute Settlement”, Journal of International Dispute Settlement, 2023, p. 200.
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1) “EAHgo] WAets 39, 37 U HYTRL oM dol U B 5
6}010F & Zlojg, o] Hl—?#ﬁod A3AE EAY] o] &5 2L 4 ATk

12) Systra SA v Republic of the Philippines, Supra note 10, p. 201.

13) Pan African Burkina v Burkina Faso, Ibid, p. 201.

14) Zd2joo]d e HluA o g of2f 71| oJulE 71 4 Qlok 2dde]ofo]de] thefet ofujof tisiA =
o] 22], ‘mediation’¥} ‘conciliation’?] 7ig o st v 7H47<4 AL, ZA A Al19H Al23, 2009. 8. X,

15) ICSID Background Paper on Investment Mediation, July 2021, ICSID, pp. 4-5.

16) ICSID Conciliation Rule 13: “If the Commission is to be constituted in accordance with Article29(2)(b) of
the Convention, each party shall appoint a conciliator and the parties shall jointly appoint the President of the
Commission.”
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17) The ICSID Caseload-Statistics Issue 2023-2, ICSID pp. 4, 15.
18) AIAIH SATES] EARR-=27F & #A(Rule for Investor State Mediation):
https://www.ibanet.org/MediaHandler?id=C74CE2C9-7E9E-4BCA-8988-2A4DF573192C +: 2023. 11. 19.

19) Angela Ray T. Abala, “The role of the expert advisory mediation in addressing practical and political barriers
to ISDS mediation.” Dispute Resolution Review, Volume 2 Issue 1, 2023, p. 14.

20) Systra SA v Republic of the PhilippinesA}710] IBAF-
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2 AHAISE Y82 Luke E. Peterson, In an Apparent First, Investor & Host-State Agree to Try Mediation
Under IBA Rules to Resolve an Investor Treaty Dispute, IA INV. ARBITRATION REPORTER (Apr. 14,

2016) A%

21) A FTZA S AN HY L3 9] £ FAI(UNCTRAL Mediation Rules): https:/funcitral.un.org/sites/uncitral.
un.org/files/media-documents/uncitral/en/22-01369_mediation_rules_ebook_1.pdf ¥+2: 2023. 11. 19.

22) ICSID Z&#Al: hitps:/ficsid.worldbank.org/rules-regulations/mediation B-#%: 2023. 11. 19.

23) EAMEAY &7 7to]=2kQ) Z9kdraft UNCITRAL guidelines on investment mediation)https://uncitral.un.org/
sites/uncitral.un.org/files/media-documents/uncitral/en/draft_guidlines_advance_copy.pdf ®=%: 2023. 11. 19.
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siafgelel thald AFEHoR oyl 7 ISDSARIS 2HOR AT glof 49

Lo

A7} Qe Aoz Bope vy sy O FHOE A3

T 9)Zo] A7|E AAHEE sHE AH7} olo B3t FH=le] 75 ZAA ol A
A FBATE Aolol T FARRS HF 1m =

3le] 2 ISDSAHA O] =4S

1:12

2o 2 FAHA THETE0) whekA] ISDS A = s Ayt 525
==

} =
o= A= 2ol AR N o 9o ojw AR} w2EA & 5

30) oIS 01 A A=FFESAHKBS, o5t “FA Aol FARY A EAASS Y
£R02 $757, BARE AHAU T2t i3S dRE AR BAslo] BARe) AL vl
AEjglo 33 PAWAL W, YA HYHL2EN AF sidel ALY
2012. 1. 12. A3 2010215129 THE, ofHY 2012. 2. 23. A3 201155001 7).

31) Daniel Kahneman, & Amos Tversky, “Advances in prospect theory: Cumulative representation of uncertainty”.
Journal of Risk and Uncertainty 1992, pp. 297-323.

32) AAIA 607]= o]4t9] 235+ | w25t The Culture Factor Group(Hofstede Insights Ltd.)2] &0 wh
29 sh22 d3s|oy Ok(uncertamty avoidance) A|47F 8591 BIH, £22 30, 0]=22 46, P+ 350]|C}
The Culture Factor Group2] <m|0]X]: https://www.hofstede-insights.com/country-comparison/china,south-korea,
the-uk the-usa/&=<: 2023. 11. 19.
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FAA 7= Y(SDS) ot T HEH

23] B = ZIdolu 37 APy, ARREo] Btafdtel el A
EE  JEEAYE AT FAY A
F7HQ AgA Aozt Azdr Follgt fors A 8st=s Ag & 5 9
7] dEoltk(s geF Algxd). FA A7t
o] 8o Eoldat vt EEEAYS viEmvhe 1271 =7IlE
2ok 1 5 WekRe, 2R}, FPE R, o]

A EolehElole ST w717)de] |
A, DY PAE ST SIS ne) e mstzezgcr) Hey
_]

A 29850 A AATE IFE 4 aige suz son 9w ol
stefgrele] Sl FAIS Aok SR S5 w20l gAEo] Hadt
Aol e R ol e B B o aqmozgwers Mednn

Al EAAAE A A oF sthe HAZES =oldt ASoul kS ALEHEE SR

zAst) B2 A 240 B Ay} AT, w3k 2l A AvtzEz

=
I=2% ] &) QF(Umted Nations Convention on Xé t;g] Q_}:O] ZZ! ‘%‘l‘:"]_q‘:ﬂ. —5‘]‘1:‘1 E]'E %:} 8§_O,]

L\
International Settlement Agreements Resulting W o] 7} goke] o] 2lalslo] 9)
AA
from Mediation, ©]3} “A7}Z2Z2A 3P o] 7+ Iy Ty o] wE 27129 A
& e HAAHA AT A= AE A o) 249 2 QoptEzzgYe
—/1:?‘2]_- '{l:'C' 9}]\E}.33) —8}‘2]?_]_' O] Q/\] @'7“”7]— xﬂ3 xﬂlﬁ]_)
=2 §‘_1:]. /\]7]._1_ EZZ-]?S&QJ: 7].01/\] Zﬂol:
e fREFAN Tt Bl B
ARl A Sl Wk A8 BhER
33) Gietl=2 20199 8 7Y AJ7tmenrd ool MYstRIRt ofal =9]0) v|EEARS AR kL,

FoF o= %’43} AUEE B Rl ﬁ% Folth WA, 7tz agYgofut 2gA = EA, Y
Dy e, dRadete) A8 aatiE % A7158 Al 419,

34) 1. A Party to the Convention may declare that:
(a) It shall not apply this Convention to settlement agreementsto which it is a party, or to which any gov-

ernmental agencies or anyperson acting on behalf of a governmental agency is a party, to theextent speci-
fied in the declaration;

(b) It shall apply this Convention only to the extent that the arties to the settlement agreement have agreed
to the application of the Convention.

35) IR Y} 7IUATS HAT 4 U AATIAYAL LY WOIA: hitpsyjfuncitral.un,
org/en/texts/mediation/conventions/international_settlement_agreements/status ®+: 2023. 11. 19.
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5. FATAAEIEE e @

EEE Rl

A7MEETHUS N AE A AA =4
FTARAETES HE FAASTHEA 0]
Fofol] oeiA FREA B olfrell sl
A AEZARE AAst] 2018 R E
W7 TH O 3F “A7FE 2 R 1A)36), A
ZFEEZ R A m2H MR ZAY AL
10%= =717F ool s #A< aiA

she e oA et At

e AR WEE AL UPThe
Aroltk, &, Astel B@ WS AN
AT BARE FUE o] 4YL 3]
a7]o] folsfthe Holthm thgoz 2
Aol “Felgre Btk ARAozs
BEe vl o Felg, AR
Qg FAHY w1 A e
Felg, AEE vEE A0 UE Fole

2 gl AARIT AR SJsA B
o] AAH 3, HREAE o] QUFIA
o1 4 glo] B AAF B=E Aslok 5
& A, BAAAL ANHOE Ve A
2 TP B9 Bk A, A
i ol o) AR POl sas
A gkorim sk A, olol HaIA Helo

B AR GGASNA ol
IR R DER S
she 2ol N2 gaThn 24

V. ISDSAHAe] 2A714

9 VoA A& ule} o] 49|
ISDSAFA S o 712 SHol|A o2

AYHAY, A28 Aol ¥4 ek

36) Seraphina Chew, Lucy Reed, & J. Christopher Thomas QC, Report: Survey on Obstacles to Settlement of
Investor-State Disputes, NUS — Centre for International Law Working Paper 18/01, National University of
Singapore. (Sept. 2018). 97HO|A HEFALS Q1519 1, 5|E 4799 & whorod, A25xA &7t off
ARHs EotAlo} 27%, 97 27%, B0 23%, 55, Eobilo} 14%, o] 7%, B, dotAlo 2%.2 14

=9l
37) Ibid, p. 1.
38) Ibid, p. 12.
39) Ibid, pp. 13-14.
40) Ibid, p. 14.
41) Ibid, pp. 19-22.
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= T )
g 28+ god 9 gojo) drE )
o AEHA 9= BAY gejo] ZAY o)

]
T AeA FRIE U} Q) o]s} ISDS 7FA17F A TH(Section C42)).

g o] YA
2hefbo] AASHL 9]
L B Ee AvRw, gane] gA
A9 AR F 271e] Aol A A7

A e, B FFAS0] B YA A

ACIES TS
A

e g 9 92 4 3= ISDSA
o] AEAE AW BT npx|Hto 2 9o

249 golE 8] 913}

2
B % Qe F) FRe AEIG

A 24 7fol=2iQl Z9Kdraft UNCITRAL *

guidelines on investment mediation)> Z7

42) (a) Desirability of maintaining the parties’ relationship also
well as the possibility of attracting future investments;
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in light of retaining the current investments as

(b) Willingness of the parties to enter into a dialogue or negotiations and understand the other party’s posi-

tions;

(c) Number of the parties involved, including those with potentially different interests;

(d) Desirability of resolving a dispute in a time- and cost-effective manner;

(e) Nature of the dispute and the underlying grievance;

(f) Complexity of the issues in dispute and urgency to address them;

() Usefulness for the parties to streamline the issues at stake;

(h) Desirability of involving a third party;

(i) Desirability of the parties having control over the resolution process and the outcome;

(j) Desirability of the parties developing tailored and creative solutions;

(k) Any implication of complying with any settlement agreement, including any political, economic, social and

financial implication.
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F 27Ps 0] e AR

A A - 7] 23 2] 3| (UNCTAD) 9]
=W oA 7R =S AE 3 ISDS
AL 10707F 24T 1 F 20154
ThokU o} tjgql Ato] o] ISDSAFA(0]3}
«tlopl] AMA”Y-& HImA QoA AT
ZAOF BAS dAs=d Aolrt He

28050] & ARIE Hlel 2A &
Ao2 W]t o]t s Ao} JHast
ofH ol A
Edf Et.

x40l 7hsd F A=A A
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7} CiOfH ARAS| JHR
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1A it AT tEnTo] Y 57
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1ol whet Ak AR tobd 7t A-E

o
>,
&g
_‘9'_‘
i

o

s

r

43) A AT 27 L ]3] (UNCTAD) <i|o] K] (Investment Policy Hub): https://investmentpolicy.unctad.org/in-
vestment-dispute-settlement/country/111/korea-republic-of ¥f+%: 2023. 11. 19.

44) The Republic of Korea v. Mohammad Reza Dayyani & Others, High Court of Business and Property Courts
of England and Wales Commercial Court, [2019] EH 3580 (20 December 2019) (°]5} Korea v. Dayyanis’)

45) Ibid, paras. 3-9.
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7505 %, Ak 577977507 Yo7 g
AL, 7o) weh Alfae AESHHA0

S Tl djuiA ok 2]

2

ERlo] 1= & Qe FAFGAE AE
ShA] Xslal, ol wet e 2

3l 129 139 FAujuiAkS siAIsH
Th4n) o] % 9 zhe Yol AL, A
22011 5€ 30 AkES EFsIATH
421 2011 6€ 10¥ AMSTIAY
ol FAuju A of Wil 2918 &
Q1S Fole 7S A, AR
© ;g ARl tigk A2 S A =3
o 7459 o]oalg oz FHo] o]Fo]
AR Fkda, ARRe 7EE 71244 A

2 QT

L. Clofu] AtAS| BIHEHY, SKEHY
F|ALE

Thor = 20159 99 10¥ Tigkl= A

Fo} o3| nl

46) Ibid, paras. 10-12.
47) Ibid, para. 14.
48) Ibid, para. 15.
49) Ibid, para. 16.
50) Ibid, paras. 17-19.

A3 250 B HCI BOIVEA

-

") A

A7 F(ad hoc arbitral tribunal)S 53}
TATALAE AR Hopd= A
F7F LY ERY 29 mjdAE F
Tapon A Akw =3 e =
7re] Yel' AL F U, o= ghold
FAEA Aaze] wE 34, FH-l
Aute 3, Alokaa Z2AEN 409 H|
&, olAE &t FASIT)

B ZAAAL ICSIDTA7E obd &
ok wh FAFAZ FAATE dhe]
a1, ol wet AR F=o A
Ae7zol W FARA HAEAL 7V
stopsh. 1o whe} tiekl =2 2018'd 74
39 It Ael8E “G=g )l
A4 BdAE oFEY SR HaL
&5 A7)8kg o5 20199 129 20¥ I
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£ a=AdReFA Y 5

¢

Rl ojkol] tht AAAA= <

14 FARAY uhE WdsATe A

o= T
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{0

Of

]ﬁE 0]*5‘]_ «Z /I\l_j& 3L ” o] Hﬂ_‘;’_
391, olo tepde 2021 10¥ 18Y _qa;go]ﬂ R ; j" }t{j; ] i‘j’} qu
= 2ol KA, @ PAR=B
AT Aol @ 22} 1SDS FAAL RS St s O, e
SollA BB HFa YA k.
AXNE HEEle A Ao] Md Fo)

KU A} 3k g] LA AN o 90
059 o)% gammo ok gool Gl o o TUREEANE S A%

opUjol AFerRont 2369 A ThoR]
o) g tg AAo] ol
oA FIgkEo) AFEA AT, o

51) 9= FAIEASATY Flao tisiMe P, “FAIEASA B Fa-F=at JrtEe ARIE
FAoR” EANE, W2, 2022 3. AA

52) Korea v. Dayyanis, supra note 44, paras. 20-22.

53) thop Aol tieh F7HAQl A2 BH Y, “tobd Aol et SAE Maad Auh &, =4
GAH A A8 A|22, 2020, FAIE, “ol Thopy A7t = R FARAI=7EAY(ASD) A0
gt A, Ae=Argdt Al7d 1, 20200 A

54) Korea v. Dayyanis, supra note 44, paras. 85-90.

55) FEAYAL 7GR, 9Ly, WEE AAFAAAL, TSN 2021 10. 284 LEALR, “F-o|2t
ERFEABIN] T2 2R EAHERASDS) FAAEA 2 hitps://www.moj.go.k/bbs/moj/182/553195/
artclView.do 9-2<: 2023. 11. 19.

56) S, “[H=] troprtol mheisiE & 2369 7tz FoiE W7, tfU7dAl 2023. 4. 4.4} V]AL
https://www.mk.co.kr/news/economy/10703567 =: 2023. 11. 19.

57) o5 R, “FAFAL=7FEAYSH2A| =ASDS)] A A B =W 3 AlAlOl tiet I, SHA T A9
A33, 2021. 425H.
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60) “2747142 Foto] 2AIS AUMOR WA He TE YL ARAT Zol okt s Rolete
TE] B8 DS Y BUA AZE SRR UM AEH Axz BA) A0 ARUobteg
she aPg AHAZE 249 € b2 BAojekn B Zlo] AchRel 249 SAolck” AFE, “ADRY At

S ESA 7|5 RAAEA A|134-35, 2013, 199%.

61) Andrea Kupfer Schneider, Nancy A. Welsh, “Bargaining in the Shadow of Investor-state Mediation: How the
Threat of Mediation Will Improve Parties’ Conflict Management”, University of St. Thomas Law Journal,

2021, p. 398.
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Indonesia-Australia Comprehensive Economic ojmjo| A TR FAPH 9 (multilateral in-

Partnership Agreement) A[|14.23%9] 749~ vestment court)®] AY HEF HAH &

ExAe] Aol FAN oA 2A A, wlE Bgo] BAl 5 7o) ofd @A
(conciliation) Z%-& 7L Tk 7} AelsiA didela 47 gelg wole

o] FAoIthe) =HL FATAlE
FAFAEYE FHE A tHAA
A AAED el EFAAT, F7HUA
ISDSZA =9 BaAf= Azkg v oI DA A=) ofEe o 7]
go] HESA, 2ATA] wawyg, = ol EAYH J8A oY dHEES
Kol BAA = ojg] 7R H) H| k=1t ojyeg} A AAIHSZ 4]

i~

VI e
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2

ABg R T yo
Bo] loga, ol FAFAE WAy v RAHOE EASE ddo ofd
ARAEARY Ao )k o)z oo}y DO

Ackey FALHED] 7P 43102 gau jcspe 23TFHE A
FAMEAES] ESdoll AL AL, ol gpsaAe zHoZ HA }% Aol 3L
= Al ARshs AR FAEA mw 9lw, UNCITRAL A3A¥aieiubs
e, A7, e A4 FAE mgug 24 sjolcelel 2erg vk
F2H ¢ (bilateral investment court)®] 2] T ZAEAEAY 24 vd FAHL e}
oz AR FASEHAT. A A7  ZAZAL THE 33 ke o]

62) SAFSH £]X] &% James M. Claxton, “Compelling Parties to Mediate Investor-State Disputes: No Pressure, No
Diamonds?”, 20 Pepp. Disp. Resol. L.J. 78 (2020), p. 22.

63) “If the dispute cannot be resolved within 180 days from the date of receipt by the disputing Party of the
written request for consultations, the disputing Party may initiate a conciliation process, which shall be man-
datory for the disputing investor, with a view towards reaching an amicable settlement. Such a conciliation
process shall be initiated by a written request delivered by the disputing Party to the disputing investor.”

64) olANR), “EAREY, EALRSAAEAIS TRAR YOI - AAUAEY SXAQ AeA o] %

HAMA" EAHZ &|1325, HEE 2016.

65) A&7, “ZAGAEYsN 2R =] vlfiet AY-IAVIAE Y, FAEAEE 2 2AFANS] 8] w A}
T3], vlmARY Alo4s, SHRAPHSIS], 2021 3219 A,

66) supra note 61, p. 387.

67) HEEoL ZA| A=A A A HE Y Y3 = 2023 11. 2. ADR Special Session on ISDS ReformS 7l %]3}1L
SZAIZE ISDSAHAQ] £ ARLE =253 T UNCITRALHH| O] X] https://uncitral.un.org/en/KMOJ-RCAP_
2023 9HE: 2023. 11. 20.
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Si

A3 A, “ISDEA Y] Mg elgo] B3 A FAAAHAT A15H A1Z, 2017.

A27), “ARARANAARS vleoh AE-ZAGAPEY, TAFAEY 2 2AF
Ao wlmnT 1 3heln, wIAPY A4, BEAMES), 2021,

H

Wag, 227, “Al562F UN= A1 A 2 H 9 93] (UNCITRAL) £3]9] =9 53, 54
HE #1605, BT, 2023.

1=
o

, ANEERAYGY 2AAES] A, HEE AR, 2] A

38%) st=th3 B G739 As.

r {

ot

o] 2], “‘mediation’™} ‘conciliation’®] 7@l T3 HIWHA A, FAATF A|19E A
2%, 2000.

o] ul “EXA I/ EASAAZASDS)S 3 A = g W A e Fap,
HAT #4978 A35, 2021.

aL
[}

ol “FARY, FAEASN A A AN EATR - EAHd =D A

AHF LA ADE FPUE ALRE, W, 2016,

= 7
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[Abstract]

Investor-State Dispute Settlement and International Mediation

Kim, Dokyung

International arbitration procedures for investor-state dispute (ISDS) cases take a long time
and consume a lot of money. Still, problems exist, such as inconsistent arbitral awards being
maintained and criticism about whether the tribunal’s composition is appropriate. Replacing the
arbitration process through a permanent investment court is a challenging alternative in reality,
and resolving investment disputes between investors and the state through mediation procedures
can be a realistic supplement to international arbitration. According to the United Nations
Conference on Trade and Development (UNCTAD), approximately 20% of ISDS cases are re-
solved through settlement agreements shows the possibility of mediation. The governing rules
for resolving ISDS cases include the International Bar Association’s Rule for Investor-State
Mediation, the UNCITRAL Mediation Rules adopted by the United Nations Commission on
International Trade Law (UNCITRAL), and an ICSID mediation rule. There are also cases
where mediation rules are stipulated in bilateral treaties (European Union-Singapore Investment
Protection Agreement, etc.). In this paper, I looked at the contents worth referring to among the
mediation rules contained in the bilateral treaty. Meanwhile, in ISDS cases, several obstacles
make it difficult for the state to respond to mediation. Such obstacles include problems with the
entity that will exercise mediation authority on behalf of the state, problems securing the budg-
et, problems with communication between state agencies, problems with the appropriateness of
exercising authority, psychological problems, problems with execution in case of non-compliance
with the mediation and reconciliation agreement, etc. Regarding the possibility of mediation, re-
ferring to the analysis criteria for mediation suitability in the draft UNCITRAL guidelines on in-
vestment mediation prepared by the United Nations Commission on International Trade Law
(UNCITRAL Working Group III) is necessary. In addition, among the ISDS incidents that our
country has experienced, such as the Dayani incident, it appears worth attempting mediation in

cases where there is no national financial expenditure, so we reviewed the incident in detail.
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Lastly, to increase the possibility of mediation in ISDS cases, it is necessary to include a man-
datory mediation clause in the dispute resolution clause of the bilateral agreement that requires

mediation to be attempted during the cooling-off period at the beginning of the case.

Keywords: Investor-State Disputes (ISDS), Alternative Dispute Resolution (ADR),
International Mediation, International Arbitration, Investment Agreement,
Mediation Rules, International Center for Settlement of Investment Disputes

(ICSID), Investment Court
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