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6) LG&E Energy Corp., LG&E Capital Corp., and LGKE International, Inc. v. Argentine Republic, ICSID Case
No. ARB/02/1, Decision on Liability, October 3 2006, para. 157, CMS Gas Transmission Company v. The
Republic of Argentina, ICSID Case No. ARB/01/8, Award, 12 May 2005, para. 290. “The standard of pro-
tection again arbitrariness and discrimination is related to that of fair and equitable treatment. Any measure
that might involve arbitrariness or discrimination is in itself contrary to fair and equitable treatment.”

7) Loewen Group, Inc. and Raymond L Loewen v. United States of America, ICSID Case No. ARB(AF)/98/3,
Award, 26 June 2003, para. 132. “Manifest injustice in the sense of a lack of due process leading to an out-

come which offends a sense of judicial propriety is enough ......

8) EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13, Award, 8 October 2009, para. 217; Bayindir
Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/29, Award, 27
August 2009, para. 178. “These comprise the obligation to act transparently and grant due process, to refrain

from taking arbitrary or discriminatory measures, from exercising coercion or from frustrating the investor’s
reasonable expectations with respect to the legal framework affecting the investment.”
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9) oI, Feldman AZ10A = BAIL 27T SOl ARste] f£&6hs qU7|QGo] BA2g2 Alaedte v
9, WA GElE fLYste] f£EShH= FAR]Ate] it BEFE AlG6HA] o2 740] A = At
AP EE FHIE AlRste] aEcte AR7IQa BHlE Bws] £ ¥ fEFIHE)shHs F98JAR=
&0l AR ATt Wot Umtithe £ o] AR b=t WHSIQITE Marvin Roy Feldman
Karpa v. United Mexican States, ICSID Case No. ARB(AF)/99/1, Award, 16 December 2002, para. 171.

10) James Crawford, Brownlie’s Principles of Public International Law, 8th Edition (Oxford: Oxford University
Press, 2012), 622-626; Jeswald W. Salacuse, The Law of Investment Treaties, Second Edition (Oxford:
Oxford University Press, 2015), 64-65. LG&E Energy Corp., LG&E Capital Corp., and LG&E International,
Inc. v. Argentine Republic, ICSID Case No. ARB/02/1, Decision on Liability, October 3 2006, Decision on
Liability, 3 October 2006, para. 186. “A State may, at its discretion, under Article IV of the Bilateral Treaty
and in accordance with general principles of international law, make use of its sovereign power to expropriate
private property with the purpose of satisfying a public interest. However, expropriation in any of its modal-
ities requires due process and compensation under international law.”
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11) Spyridon Roussalis v. Romania, ICSID Case No. ARB/06/1, Award, 7 December 2011, paras. 327-328.

12) LG&E Energy Corp., LGRE Capital Corp., and LG&E International, Inc. v. Argentine Republic, ICSID Case
No. ARB/02/1, Decision on Liability, 3 October 2006, para. 195. “With respect to the power of the State to
adopt its policies, it can generally be said that the State has the right to adopt measures having a social or

general welfare purpose. In such a case, the measure must be accepted without any imposition of liability, ex-

cept in cases where the State’s action is obviously disproportionate to the need being addressed.”
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Nigel Blackaby and Constantine Partasides with Alan Redfern and Martin Hunger, Redfern and Hunter on

International Arbitration, Fifth Edition (Oxford: Oxford University Press, 2009), 85-87.
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25) Loewen Group, Inc. and Raymond L. Loewen v. United States of America, ICSID Case No. ARB(AF)/98/3,
Award, 26 June 2003, paras. 123, 129, 132. “[W]e take it to be the responsibility of the State under interna-
tional law and, consequently, of the courts of a State, to provide a fair trial of a case to which a foreign in-

vestor is a party. It is the responsibility of the courts of a State to ensure that litigation is free from discrim-
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27) o]0 taljA]= Gabrielle Kaufmann-Kohler & Michele Potestd, Investor-State Dispute Settlement and National
Courts, EBuropean Yearbook of International Economic Law (Springer Open, 2020), 38-39 Z%x.

28) “Once the disputing investor has submitted an investment dispute to the competent court of the disputing
Contracting Party or to one of the arbitrations set out in paragraph 3, the choice of the disputing investor
shall be final and the disputing investor may not submit thereafter the same dispute to the other arbitrations
set out in paragraph 3.”
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29) Borzu Sabahi, Noah Rubins, and Don Wallce, Investor-State Arbitration (Oxford: Oxford University Press,

2019), 464; Christoph Schreuer, “Consent to Arbitration,”

in The Oxtod Handbook of International Investment

Law, edited by Peter Muchlinski, Federico Ortino, and Christoph Schreuer, 830-867 (Oxford: Oxford

University Press, 2008): 849. o]of ¥

ot huAQ WO R CMS Gas Transmission Company v. The

Republic of Argentina, ICSID Case No. ARB/01/08, Decision of the Tribunal on Objections to Jurisdiction,
para. 80; Alex Genin, Eastern Credit Limited, Inc and AS Baltoil v. The Republic of Estonia, Award, para.
331; Ronald S. Lauder v. The Czech Republic, UNCITAL, Final Award, 3 September 2001, para. 161. “The
purpose of Article VI(3)(a) of the Treaty is to avoid a situation where the same investment dispute (“the dis-

pute”) is brought by the same the claimant (“the national or the company”) against the same respondent (a
Party to the Treaty) for resolution before different arbitral tribunals andjor different state courts of the Party

to the Treaty that is also a party to the dispute.”

30) Campbell McLachlan, Laurence Shore & Matthew Weiniger, Infernational Investment Arbitration (Oxford:
Oxford University Press, 2017), 104-105, 121; Kenneth J. Vandevelde, Bilateral Investment Treaties (Oxford:

Oxford University Press, 2010), 441-442.

31) Compania de Aguas del Aconquija S.A and Vivendi Universal SA v. Argentine Republic, ICSID Case No.
ARBY/97/3, Award, para. 53; Compania de Aguas del Aconquija S.A and Vivendi Universal SA. v. Argentine
Republic, ICSID Case No. ARB/97/3, Decision on Annulment, paras. 38-39.
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32) Waste Management, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/98/2, Arbitral Award, para. 31.
33) Barcelona Traction, Light and Power Company, Limited, Judgment, L.C.J. Reports 1970, p. 3., para. 88.
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34) American Manufacturing & Trading, Inc. v. Republic of Zaire, ICSID Case No. ARB/93/1, Award, 21 February
1997, para. 5.15; CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8,
Decision of the Tribunal on Objections to Jurisdiction, para. 48. “The Tribunal therefore finds no bar in cur-

rent international law to the concept of allowing claims by shareholders independently from those of the cor-

poration concerned, not even if those shareholders are minority or non-controlling shareholders.”
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35) Siemens AG. v. The Argentine Republic, ICSID Case No. ARB/02/8, Decision on Jurisdiction, 3 August 2004,
para. 137; CEMEX Caracas Investments B V. and CEMEX Caracas II Investments B.V. v. Bolivarian Republic
of Venezuela, ICSID Case No. ARB/08/15, Decision on Jurisdiction, 30 December 2010, para. 152; loannis
Kardassopoulos v. The Republic of Georgia, ICSID Case No. ARB/05/18, Decision on Jurisdiction, 6 July

2007. paras. 123-124.

36) Axlo] ARIST NPT ADE helot theielSo] SAsHCE. 013 23 Debevoise & Pimpiono]
Lauder} CMES T2}, 9 2% Clifford Chance?} 9F A1 5014 A28 cejsioict,
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38) CME Czech Republic BV. v. The Czech Republic, UNCITRAL, Partial Award, 13 September 2001.
39) Ronald S. Lauder v. The Czech Republic, UNCITRAL, Final Award, 3 September 2001.
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48) James Crawford, “Treaty and Contract in Investment Arbitration,” Arbitration International, 24(3) (2008):
250-251; Stanimir A. Alexandrov, “Breaches of Contract and Breaches of Treaty,” The Journal of World
Investment & Trade 5(4) (2004): 565-569; Christoph Schreuer, “Calvo’s Grandchildren: The Return of Local
Remedies in Investment Arbitration,” Law and Practice of International Courts and Tribunals 4, no. 1
(March 2015): 9; Schreuer, “Consent to Arbitration,” 839.

49) “Either Contracting Party shall constantly guarantee the observance of the commitments it has entered into

with respect to the investments of the investors of the other Contracting Party.”

50) “Each Contracting Party shall observe any obligation it has assumed with regard to specific investments in

its territory by investors of the other Contracting Party.”

51) SGS Societe Generale de Surveillance S.A v. Islamic Republic of Pakistan, ICSID Case No. ARB/01/13,
Decision of the Tribunal on Objections to Jurisdiction, 6 August 2003, paras. 164-166.

52) SGS Societe Generale de Surveillance S.A v. Republic of the Philippines, ICSID Case No. ARB/02/6,
Decision of the Tribunal on Objections to Jurisdiction, 29 January 2004, paras. 115-117.

53) Joy Mining Machinery Limited v. Arab Republic of Egypt, ICSID Case No. ARB/03/11, Award on Jurisdiction,
paras. 79-82; EDF International SA, SAUR International SA and Leon Participaciones Argentinas SA v.
Argentine Republic, ICSID Case No. ARBJ03/23, Award, paras. 940-941; E/ Paso Energy International
Company v. The Argentine Republic, ICSID Case No. ARB/03/15. Decision on Jurisdiction, para. 76.
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54) Noble Ventures, Inc. v. Romania, ICSID Case No. ARB/01/11, Award, 12 October 2003, paras. 51-52, 60-62;
Eureko B'V. v. Republic of Poland, Partial Award, 19 August 2005, paras. 244-250; CMS' Gas Transmission
Company v. The Republic of Argentina, ICSID Case No. ARB/01/8, Award, 12 May 2005, paras. 302-303;
Philip Morris Brands Sarl, Philip Morris Products SA and Abal Hermanos SA v. Oriental Republic of
Uruguay, ICSID Case No. ARB/10/7, Award, 8 July 2016, paras. 467-482; Siemens AG. v. The Argentine
Republic, ICSID Case No. ARB/02/8, Award, 17 January 2007, para. 204; LG&E Energy Corp., LG&KE
Capital Corp., and LG&E International, Inc .v. Argentine Republic, ICSID Case No. ARB/02/1, Decision on
Liability, 3 October 2006, paras. 169-175.

55) Enron Corporation and Ponderosa Assets, LP. v. Argentine Republic, ICSID Case No. ARB/01/3, Award, 22
May 2007, para. 152; CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No.
ARBJ/01/8, Award, 12 May 2005, para. 132; Sempra Energy International v. The Argentine Republic, ICSID
Case No. ARB/02/16, Award, 28 September 2007, para. 241; Continental Casualty Company v. The Argentine
Republic, ICSID Case No. ARB/03/9, Award, 5 September 2008, para. 297, EDF International S.A, SAUR
International S. A and Leon Participaciones Argentinas S.A v. Argentine Republic, ICSID Case No.
ARB/03/23, Award, 11 June 2012, paras. 938-993; Supervision y Control SA v. Republic of Costa Rica,
ICSID Case No. ARB/12/4, Final Award, 18 January 2017, paras. 287, 289.

56) Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12, Award, 14 July 2006, para. 384; Siermens
AG. v. The Argentine Republic, ICSID Case No. ARB/02/8, Award, 17 January 2007, paras. 204-205; CMS
Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8, Decision of the ad hoc
Committee on the Application for Annulment of the Argentine Republic, 1 September 2006, paras. 94-97;
Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5, Decision on Liability, 14
December 2012, paras. 214-215, 220, 234.
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58) Salini Costruttori Sp.A and IRtalstrade Sp.A v. Kingdom of Morocco [I], ICSID Case No. ARB/00/4,
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“Each Contracting State shall recognize an award rendered pursuant to this Convention as binding and en-

force the pecuniary obligations imposed by the award within its territories as if it were a final judgment of

a court in that State.”
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[ Abstract]

The Concurrent Use of Investment Disputes, Commercial

Arbitration, and Domestic Litigation

Changwan Han, Junu Kim

Companies will need to carefully consider the resolution of legal disputes arising from their
overseas investments and international trade activities. When a contract includes an arbitration
clause or a separate arbitration agreement is in place, disputes covered by these agreements
must undergo commercial arbitration. Domestic courts do not have jurisdiction over these
disputes, which is relatively straightforward to comprehend. In cases where no arbitration agree-
ment exists, disputes cannot be resolved through commercial arbitration. Instead, they must

typically follow domestic litigation procedures, whether in a foreign or domestic court.

However, companies have the option to initiate proceedings against the host country based on
international investment agreements concluded between their home state and the host state.
Notably, the utilization of investment dispute resolution procedures has seen significant growth
recently. This means that, in international disputes involving investments, exports, and other
cross-border matters, one can explore avenues beyond the traditional commercial arbitration and

domestic litigation processes, namely investment dispute resolution procedures.

Consequently, when dealing with international elements, available resolution mechanisms
include domestic litigation, international commercial arbitration, and investment dispute reso-
lution procedures. While these procedures are distinct and independent, they possess various
interconnections. Even if one dispute resolution process is not successful, the desire outcome

can be achieved through another.

While having a range of dispute resolution procedures at their disposal is advantageous for
companies, there is also the risk of misallocation of resources if not managed properly. In re-

cent times, concerns have arisen regarding the potential misuse of multiple dispute resolution
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procedures initiated sequentially or concurrently for essentially the same case. Therefore, even
when considering multiple resolution methods, careful evaluation of the pros and cons of each
approach is essential, and it is advisable not to automatically opt for multiple procedures.
Companies should base their decisions on a multitude of factors, including the distinctive char-
acteristics of each dispute resolution procedure, the specific details of each case, relevant laws
and regulations, the legal systems of the host country, and the enforceability of judgments or ar-

bitral awards.

Keywords: Investment Disputes, Commercial Arbitration, Domestic Litigation, Dispute

Resolution
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