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ol
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033

H(Process and Production

31) TBT @749 thito] El= RX|+= 7|a R EZ(Standards) 0]9] A3Hd H7} AAHCAP: Conformity

Assessment Procedure) = )T},
32) TBTEA A|13%
33) TBTEA A|14%
34) TBTEA A3E
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A 29 SR Fo} 4ET

ot webA, CBAMO|
71eTt4e 7] Al 7EA 8460 Feksitt

ti’do] E= AlFEE A
AR BdE 24727 HFRE
Bgldog AAEAE geri= Aoy

she B0l 34 % PPMO| 5
Fol @ 5 Al A A% w1

of Aol wo} gk

o] 74-¢- CBAM°| Fd 24727} &
YA o g dAstA weole 3 2 A
2} (Process and Production Methods)”<
Aothe 7lEwAE Hopop & A
=, TBTEA Y o] HeA opyH &
A GATT A3z 59 Yvha o%hke] o
ol HeA Aok vk tiAlZ T3t
S Sl ot AFe] RiabE
2 e NS A& ) AEY
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=34 d B 71Es ad AF A
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A7 HEY 52 Ao st Shal 9lony, o2 Al1A & AlE 24 5o TBTEEY
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AYAHRH” (Process and Production Methods)
S gEe) Aot B4 A7 FFL
U)X A] ¢F= Qo) o) AES Tt
APEshE AL 18HA otk il

“374 g A4LPH(Process and Production
Methods) 71'd-2 WTO7} A E7] H5E
GATT Aol =27} Eof ghom A
GATTA A3t A “dF(product)®]  7Hd”
o 4Fe EAoY 44 W ohlg} “3A
2 A2 (Process and Production Methods)
T 23Felertel =20 o] o] A
TF. GATT AlA|stoll A= o] Aat ¥
o] &F AAe] Ao FFE wA= A

o)
3= 7S HMEA GATT HY2 S 9l
3= ZloZ Hrj= Zlolt}30)

o] WTOA|A|S] =93} 4 TBT 3
g Woll 7ledAT 2 ool “&4
2 AARFH”(Process and Production Methods)
o] T I GATT= ¥ #4A A7

o2, TBTEAC] “&4
(Process and Production Methods)l] thgh 7]
= TS WO E sk 2108 IHH o
gt 28U, WIOEA HE o] Fo = A
& TBTEA S 28 9 #d “3A
A2 (Process and Production Methods,
ol3l PPM) /'3 oH7hkA] 17gsloF &
Aol tigk =wo] oo, Al
sl %Oﬂ uet A= FEse 34 %
23 (Process and Production Methods)
of thgt =HAd A7F S7VeHA =l &
TH 5 U2 AsE Zlog Bt ¢
A, PPME JE= AE AF AR Ol A
3k W3} o| of7] of ol w2}
wall ok AA, it AF AA A 4
715§t W3k(change detectable in the prod-
uct itself)E oF713h= PPME “3&3 ¥4
¥ PPM’(product-related Production and
Processes Methods 5=+
o3l PR-PPM)°leta 3t1, ER=Z, A4t
AF A oA FH o] E7FsT #SHE oF
718k PPME “&F3 #¥gls PPMY
(Not-product-related Production and Processes
Methods %+ unincorporated PPM, ©]3}
NPR-PPM)©] 2}l FHT}37)

U A

NE

03;

_1

“327ks

inpcorporated PPM,

36) United States-Restrictions on Imports of Tuna, SD21/R, (3 September 1991), =& Robert E. Hudec m supra

note pp.187-188.

37) Arthur Appleton, “Private climate change standards and labelling schemes under the WTO agreement on

TBT”, International Trade regulation and the Mitigation of climate change. edited by Thomas Cottier, Olga

Nartov, Sadeq Bigdeli. p.138
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ol &o] R FAFE B vl
A=A of Fofl tiaf s A 2o o|&d 4t
o]] gj\g\/}, Ohﬂ]-x-l oz TBTE:]F%O] xhg_g]
%‘%E}% Ao] b 17HES] Yol
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rlo
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2
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o
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< ol wishs Yol Atk 7H¢il*°l
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38) ARAA, “=AGAG-=A & S,
39) Arthur Appleton, op.cit. p.140
40) Chris Fisher,
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12, NPR-PPM7HE = WTOR o)l A
&3] MiHEE A% opur, @ 34
=5 o3 5 EA7} FFEoi e Yok
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5o 23 9t}
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B
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E og9A 4T ZAA &, AF PPM

Atole]l «HAGE ol FEAA 5&T

g ETA}, 1998) p.839.

“Who is afraid of PPM?” 01/05/01, Discussion paper, EU. p.1
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AJA S| FAAL & < At US-Tuna IT
A A d-e Ea FHS 9% e
d =X TBT |47 7Iet4del 49

ANA AR - HE&H= T
Al AF¢K(subject matter) T+ U]-8-(content)
= UeRa, F WA £40] Zlsgol
i gk ZAIgE A (further elaborations)} 4
Al(enumerate some specific items)E A A SF

T Qrka st ot Bus) T B gl

PPM7lE o] THEOj A of SR =2 e
& PPMS X 31 GATT ABERY &
F3E] ANgel tid A= sk glof
o & ZoR Holr A7 ol2A] %
PPM7 el Tk 2
Aol b

sleigt= TBTEA 5
=4 fHE T3 A=
T US Zlojth
CBAM% ¢t Al6z0ll 2|31 CBAM 411
(Declaration) Aol Y= HWE EUE
TS AFol Wxd 247k wjE=F

X3 A7V HFEF AA ) dot
YA i, FHo] Evbsdiths HolA]
“NPR-PPM”0|2}3L & &= Qlt}. 17t NPR-
PPMel tigk TBTHA A& 9o o
WTO ##%d B8d FAMNE fle %
Foln, I7hs ol YAE Z47] ol
ggtolt}. AL 2

o &t M-7/N==7F Y] A& o] WTo
TBT 91€3]ollA 2t v 1L Qe FA)0]
ot 4 ME=9] TBT FEA57F 2001
dRE AX=S A7) AlFSE Y 2012
o= 80%2 BERATE ME=o] A
kAl the) oAlE MEFEe] HYs
(BRICs)E TAHOE AZE FHY 7|&
TAIE EohiaL L gloH, AX=Eo]
A7) FEE ZFaska JAYPnle-S A 24
A 7]%

I
T 9= oo @ 379} 7ko] NPR-PPM

o u@ AT Q] DA
oWt WaE A 9A FF Fol9t ¢
A W3} 52 o SJFASY WL HES

'E'
a7t A& Aelvks)

41) Panel Report, US- Tuna II (WI/DS381/R), para 7.71-7.73.
42) 0152, “TBTO| Y= wste] uig, ordol 7 By, UabgA|, 2013.104 p.72.

43) 7471, “F971e7

S(TBT) FHo1'd7]” pp.8-9 POSRI o]42] X E, POSCO Y ALY, 2019.12.11.
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Ch. TBTEE A GATT/WTO EH

(1) A&

11

WTO #4827 7ellA= 20121 ] %
TBTEA #d B=S0] dolo] A==A
o, 7

case), ]

[¢]

Al ARA(US-Clove Cigarettes
-3 =312 AR (Tuna/Dolphin
case), "|=-S7 4R 2pEE ARA(US-
COOL case), EC-HIHEH AlF FUSA]
AFA(EC-Seal Products case) 5-©] 12]8F &
gEolth. WIO 2481277 4+= TBT
e Sol AYHUA TBTEAS

A3} el nrp AEH oD TR
=< %3 TBTH

Auu

Hog E}% WAL ok gle AAolth
au, FF TBTEAY Hep gk
A3} zgE0] WIO £A43 A7) 7oA o
Fod 7hsAgol AAL 9lal, oo wiE
AT 4 eAE AT £ 5 Aok
oJ3toll A= CBAM®] TBTH#A S| & o

71 gl A Af AV 2 BAHEES

o

44) MR, [A A, p.859.

@ 7€ 49 A& el A

TBTEA] A8 TAE =3 o] 4

7} EEA o] ﬂ%tﬂ oHD* Z2A7} & A&
el FEHA e A oz TBTH
A A& ZAA 7} wjAl = o] TBTEAY F8
2z 2 A9} o FE =95 Zo]
a7k 171 w ol thad

Lo

A A7) TBTEARE #HF “ole
A7 A= vl=-3A] 23y A
71 (Tuna/Dolphin case)l A =2]= =T
A 71E Al Tigk el gk 71E
2 ©]% EC- Asbestos case®l| A 5-E] =2]H
b gtk WTO EC-Asbestos HE& “d3%
o] EA(product characteristics)” o] &+ 72|
S 2 A o)715FHobjectively definable) /32
o ¥ ohyt AEAAY WAA A, &
Ak, AT a2 FHEH 54 2
2 /3% (qualities intrinsic to the product it-
self, means of identification, the presentation
and the appearance of a product)S Z3gH
T &t theS & 1 Helel ofstd AH
Ak o] BYUE 8aE AEHoR

45) EC-Measures affecting Asbestos and Asbestos-Containing Products(WT/DS135/AB/R, 12 March, 2001), para 67
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(3) WTOZH&E% TBTEA 718 ¥ 9
T2 W&

b A1z WIS 94

CBAM°| TBTHAS 71=dA 3l
Fste] TBTEA S 7| 2dA A ofF-x3
=9 H&s oA "Igd 4 TBTEA
A2.128] Y=de-d2 3 A2z &

83 T NFA L= ] H8E Fo]
¢ TBTEA A2 1xE “3|QA=e 7]
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46) EC-Measures affecting Asbestos and Asbestos-Containing Products(WT/DS135/AB/R, 12 March, 2001, para 70)

47) European Communities -

Measures Prohibiting the Importation and Marketing of Seal Products (2014.1)

Reports of the Appellate Body (WT/DS400/AB/R) para.5.70.
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A7} TBTEA F&5A4 AlL1ze] v
Z1& 8ol sigelor stal, =4, FUd

Fol ) HE} 55 AF ololok sk,

AR, FYLEA O STt B2

o ol e o9k Bl golor

Bk A 2719l Z1¢ Al ST o

£ ) ARk, 8 BF E

B FUYEA B2 BP0 o
o

el A=sA

[e2

N
o

2

71E WT0 452 I3t 5% 4% o
ol thafl GATT A|3.4%2] AE32 T34
Z 7% vt F2 Adstg o, TBT
d4 A1z27F A7 E U
casedl A= e HAd FALEES S5
He “dde 52(legitimate objective) =
554 ARE BT o Zo] 1Y
th4d) F, TF4 Aol o] TBTHA &
d dSS 52 ¥d A (purpose based
approach) & g3t oty & 4= T}
S A gk FA7)FE o]of dis| TBT
HA AEs FAISHHA TBTEA A21x
o] Ag2 AA Y 2 FA] 5HI F

9e wefsor 2 B3Nt 9 5

B>

717 GATT Al3.4% ¥ oy} TBTYH
A 1ZsAME 017re]l AZo) T

ol

48) Panel Report US-Clove case, para7.244.
49) AB report US-Clove case, para85.
50) AB report US-Clove case, paral20.
51) Panel Report US-Clove case, para7.119.
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TT A3.4%°] E2|stA] &2 ot o
3 FdFA I =27 MEY B
MY ddFol B

detriment of imported products) & A| o]

o

>
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A 73 A Z7(conditions of competition)% H
AR eA ARE T
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A F B iy
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Ao BA HA 7} FAzLG3le] BA7)
3l =AY Abolo] FHL

£3], US-Clove case

¥ $+A] (even-handed) -
M&te]ok ko gAE}SS) VAT TP A

52) Panel Report US-Clove case, para7.100.

n|=re] X7} TBTEA A2.1% Yulo|xr
2 Folgh= Hde] BAE AX| e o
di= o2 =glof B4l 9% Aotk
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(th A2z B3 525 s3hs17]

3 Waolye] Fof ol 24 A4

53) AB report, Korea-Measures Affecting Imports of Fresh, Chilled and Frozen Beef, WTO Doc. WT/DS161/AB/R

para.137
54) 1d. at paral82.
55) 1d. at paral82.
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“olf g At %@% E3] 27t
87, 719k B o] A, QAzke] A% =
£, B8 B A8 A9 2E 4
7, T 3o ot ol#d i
7 A 1EE B 8aE 53] o8t
g A8 g e R, #4E A 7e
T AEY =" HF otk
I A ok

US-Clove AFd 392 TBTEA A22%

of AEe Az LA sk, A2
A

TBTHA 22%E= AT 2o 187}

56) TBTH
57) TBTH
58) AB report, US Tuna case, para.318.

59) Panel Report, US-Clove case, para.7.330.
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S ru[o

Sesienl Waole] T 24
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Fol g 24 7188 F4d 7] BE
o ol HAH FHEAE FHY A

LA Fethal ke o



‘czé %é}(legltlmate)”‘% “;;3_]:]];]] Z__]] ”» “Z_‘], xé_ :l_”
o2 Aot aLeh HH(objective)S “H

X e FH02 Ae Ao g AYsiar

]o

AT B 73"’}1% :r“é’s}x] &
SAE B4 ol 37k 2%ls AE
Sk rkw ssackey O 3P BHe
A% 2x)9] 719 Ax, @ 229 El'*"—ﬂuxﬂ
34, @ 529 w53 (non-fulfillment) ]

WA= A Aake] Sl &3

T 39 a7 TE ol9} of=d dEEA

g ) Alzo] © 7o
ARA Bhors 2SS 24T 5 U9

60) Panel Report, US-COOL case, para.7.572.

61) AB report, US Tuna-II case, supra note 28, 322.

62) AB report, US Tuna-II case, paral50.
63) AB report, US Tuna-II case, para322.
64) AB report, US COOL case, para.395.
65) Ibid, para.461.
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22% 30 “FEe T4 53] (inter alia),
iu

F7kekig 87, 71 PR, A

25



O s@msE 2022-04

CBAMS] 7% 27] TBTEA Al2.23%9
o FAA8 ok A $-4 EUH3 S
7} AAEH CBAMY A

B FE WA TE

—

>

_{

£

2

[(\®)

[\®]

N

2

)

= rE

i,
o

ox

ol 4

EI

g e

N =

g ZAEs)oF 31, oo YFAYL ALk
ol glo] @ TRl tiekd 225
S YT F ARTS AnTo] YFdok
3ch A7) TBTEA #d AT B S0l
A 5 A2zl AEFJEH 2F Z8
olAe] R st Zx] Yol u= x| &
=0 AAREQITe6) ol TBT BA
o olge] RAAG FA UHel o

e BlaFe) g ) FAl td
44 AL BEaL e Ao 1

J|=

2}. CBAMZ} TBT &X9| &
17 WTO #4248 53 TBT @44
L 98 9 2559 N A8 FFS
A

A Bgit A7) TBT 338 B4 o)

66) US-Tuna/Dolphin Tcase@} US-COOL caseol| Al = T2 oA &

Ao N stx]sle Z o2 mAsId)

26

A FAZ Sl UAA=A

T8kl 913’—, %’-Xé g AP (Process

and Production Methods)¥} ©]ol] W& X}
ZAE OF3 e TBT A<= HES
HE A2 Yr8les ¥olal, CBAM¥ #Hd
WTOo| A5 A7|d AS AEIHHA
o0& ¥4 9 74853 vEo] TBTEA
&3 A= oo ® 183 & 5
= Zolth. WTO 3|9l A= EC-Asbestos
Caseol| Al “378 Z AP Process and
Production Methods)= TH& = 7Hs
Aol Ae dythy B 4 93, BC-Seal
Caseoll A “&FA 2 ALPEHE"(Process and
Production Methods)®ll thsl] HA|Z g o]
AR, H2xE “TlETAdr AEHS
of tigk 477 #Ao] JFHUT W
T A ] Bhagk FYA ] FX

A3} B 7] BelSe] BRAolH B

B

X0 o

A2.2.% o] WAo] UgtoL} Abay| 1 Tt



Zelv, v
og °J%—5471iu} SERE
5 BANAEA
BT} 3o Gmwsﬂ N
#8 FA45l 9

| #4e) 21171% Boph %5
2ol Uguv)=
% e

FarlTe ZE AR

>

n
g

i

olr
rok
b
s

i)

Ol'N Oﬁ :lo

r

el

N

N
Hl
1o

3o AP FAS ARH AW
F7 A g B AR BEcke o

ALk obed, HF VA o]E=H % 2
3

TBTEA #d IUzx|Sdd tgk =7}
Zr ol Aol el =2 = A= vl
7MEo =2 BAA7|T o]9el| TBT
Aol ool 3k EAlo} TBTHHS 3
A3t Fo|d e =99 ARl TBT
L3lol] EA F4 ALKSTC: Specific Trade
Concern)< A|7]3l= AA% QIth CBAM
o] WTO A4 ofFol gt ZA1E k=
Al WTO 2434 Axjel] AastA] 2t
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[Abstract]

The Carbon Border Adjustment Mechanism of the EU and its
compatibility with WTO rules focusing on TBT agreement

Changsoo RYU

The EU introduced Carbon Border Adjustment Mechanism(CBAM) to solve the “Carbon
Leakage” problem and level playing field. From the EU’s point of view, in order to achieve its
greenhouse gas reduction target, it is necessary to introduce such a mechanism to address concerns
of carbon-intensive industries about rising costs and weakening competitiveness and to simulta-
neously maintain its industrial competitiveness. There have been lots of discussions on whether
the Border adjustment mechanism is in violation of WTO norms and criticisms that it can cause

trade wars by causing trade retaliation by its trading partners.

Discussions up to now on the WTO-compatibility of carbon border adjustment systems such
as CBAM have been mainly focused on border tax adjustment in Article 2 of GATT, national
treatment in Article 3 of GATT, and exceptions in Article 20 of GATT. However, in order to
analyze border adjustments in-depth and prepare for substantially effective measures, a more
creative and future-oriented approach could be explored, which might depart from the frame-
work and perspective of existing trade norms such as border tax adjustment and national treat-
ment under GATT. In this paper, the application of the TBT Agreement, which deals with the
“process and production method” among the WTO agreements, was reviewed and the main pro-
visions of the TBT Agreement analyzed. Due to rapid changes in the domestic and foreign envi-
ronment, regulations on process and production methods (PPM) like CBAM will increase and
take on a more complex form. In this situation, although there has not yet been any consensus
on the scope of PPM concept and “technical regulations” under the TBT Agreement, it is neces-
sary to examine whether it could be applied to the new regulations like CBAM. Rather than
bringing the CBAM issue to the WTO dispute settlement body, it could be desirable firstly to

raise the issue to the TBT committee and reserve the dispute settlement body as a last resort
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in consideration of the possibility of inducing trade retaliation.

Keyword: Carbon leakage, Carbon Border Adjustment Mechanism, CBAM, Border Tax

Adjustment, TBT Agreement, Process and Production Mechanism, PPM
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