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6) Nikos Lavranos, The changing ecosystrem of Dutch BITs, Arbitration International, 2020, 441-457, p.442

7) $t-0] FTA A|11.11%(Denial of Benefits) A2&}: “A Party may deny the benefits of this Chapter to an invest-
or of the other Party that is an enterprise of such other Party and to investments of that investor if the enter-
prise has no substantial business activities in the territory of the other Party and persons of a non-Party, or

of the denying Party, own or control the enterprise.”

8) Ut ol AIIE (b)3: "“investor” means with regard to either Contracting Party: (..)

(i) any legal person constituted under the law of that Contracting Party and having substantial business activ-
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10) k0] FTA Al11.11% A|2&: “A Party may deny the benefits of this Chapter to an investor of the other
Party that is an enterprise of such other Party and to investments of that investor if the enterprise has no sub-

stantial business activities in the territory of the other Party and persons of a non-Party, or of the denying
Party, own or control the enterprise. If, before denying the benefits of this Chapter, the denying Party knows

that the enterprise has no substantial business activities in the territory of the other Party and that persons of

a non-Party, or of the denying Party, own or control the enterprise, the denying Party shall, to the extent

practicable, notify the other Party before denying the benefits. If the denying Party provides such notice, it

shall consult with the other Party at the other Party’s request.”

1) YEeE 22 AlIE o F2

12) Limited Liability Company Amto v. Ukraine, SCC Case No. 080/2005, Final Award dated 26 March 2008, at
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13) Philip Morris Asia Limited v. The Commonwealth of Australia (UNCITRAL, PCA Case No. 2012-12), Award
on Jurisdiction and Admissibility dated 17 December 2015.

14) Ibid, paras 585-588

15) UEHE 23 A|16.32(K-8HQ]): “The Tribunal shall decline jurisdiction if an investor within the meaning

of Article 1(b) of this Agreement, which has changed its corporate structure with a main purpose to gain

the protection of this Agreement at a point in time where a dispute had arisen or was foreseeable. This

particularly includes situations where an investor has changed its corporate structure with a main purpose to

submit a claim to its original home state.”
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16) Michael Waibel, ‘Investment Arbitration: Jurisdiction and Admissibility’ (Legal Studies Research Papers Series,
University of Cambridge, February 2014) Paper no. 9/2014; ‘Jan Paulsson, ‘Jurisdiction and Admissibility’, in

Global Reflections, Global Reflections on International Law, Commerce and Dispute Resolution (ICC

Publishing 2005) pp. 601-603.
17) GYATHEY EAfY
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19) YZFHE 9 A|2.2%(Scope and application):
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“The provisions of this Agreement shall not affect the right
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of the Contracting Parties to regulate within their territories necessary to achieve legitimate policy ob-

jectives such as the protection of public health, safety, environment, public morals, labor rights, animal wel-

fare, social or consumer protection or for prudential financial reasons. The mere fact that a Contracting Party

regulates, including through a modification to its laws, in a manner which negatively affects an investment

or interferes with an investor’s expectations, including its expectation of profits, is not a breach of an obliga-

tion under this Agreement.”

20) UE@te 29 F)2.3%(Scope and application): “The Contracting Parties reserve the right to introduce or
maintain non-discriminatory, appropriate and necessary measures for the purpose of preventing investors who,

alone or together, have the ability to affect materially the terms of participation in the relevant market as a

result of their position in the market, from engaging in or continuing anti-competitive practices.”

21 YEHe 29 A5&(Rule of law) F&.

22) BAE}ISDS ARo)A L 2gd=e] RA] W Wate] AAA, 452 ISDS AR10] A9 FgYRat 2
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T ARoA TAFAHRE MEN 28]

Bul olyzl MAN %38 ZAZ &4
A7y BEARGA =T A3w Atole] @A
AAH z23¢s A8 AHE O 2
o, NI 2 SABA T FH- ARE
of wat ZeA H3dtk YEE, CME v
Czech Republic Aol A UE&= FApA;
= Y¥YE=-AF BITY MEN 232 &
AZ vl=-A = BIT W “FHAA7
(fair market value)” 2T} E8]d}A] &< T
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-

O

sty WHH Muhammet  Cap  v.
Turkmenistan A FABAFE-= MEN %
ol = “FAF Ad3(similar situations)”

Bolo] YL, MEN 23E $AE
AABAE AAZ A3T FAAe] A
WA JPolA 28 5 Yt Aol

ZZ

ol v @Y AAH 239 4§ 74

A

23) Emilio Agustin Maffezini v. The Kingdom of Spain (ICSID Case No. ARB/97/7), Decision of the Tribunal on
Objections to Jurisdiction dated 25 January 2000, paras. 56-62.

24) Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No. ARB/03/24), Decision on Jurisdiction

dated 8 February 2005, para.223.

25) CME Gas Transmission Company v. The Argentine Republic (ICSID Case No. ARB701/08), Award dated 25

April 2005, para.500.

10
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Ydae mao] Hauale MEN 239 (egregious abuse) Tt AA == Zlo] ofY

X8-S wWx|sta, Md T g}, A5 A% YA FEA, FAA
o] ALE= Y= ISDS T A3 7]t(legitimate expectation) E.&,

mln

9

¢ 1

oo rlr

2

1 h
= N5AS Audiths FoA et d(coercion) ¥ 5 T (harassment) O = H-E
Bt Fud W A o gz o A, AWAER B AR A4, Al
o} Z(good faith) T3 22 HpgHAR P74

(good governance)’®] 8718 TR K

%
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26) Muhammet Cap and Bankrupt Sehil Insaat Endustri VE Ticaret Ltd STI v. Turkmenistan (ICSID Case No.
ARBY/12/6), Award dated 4 May 2021, paras.789-790.

27) UZBHE 2 A|8.3% (Non-discriminatory treatment): “Substantive obligations in other international invest-

ment and trade agreements do not in themselves constitute “treatment”, and thus cannot give rise to a

breach of paragraph 2 of this Article, absent measures adopted or maintained by a Contracting Party pursuant
to those obligations. Furthermore, the “treatment” referred to in paragraph 2 of this Article does not include

procedures for the resolution of investment disputes between investors and States provided for in other in-

ternational investment and trade agreements.”

28) $H-0] FTA A|11.4% A|35}

29) UNCTAD, Fair and Equitable Treatment: A Sequel (2012), p.33. UNCTAD Z7|of] T2, 1987 d 2 E 2017
W 79714 A71E ISDS ARZIS] 80%7t A 271 ECHE BB e Fstlct.
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ess), @ BAZ oA (Manifest arbitrari-
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=S Ooﬂ :.7451 Al 7]-7}(3;(4 o) X} H (Direct
or targeted indirect discrimination on wrong-
ful grounds, such as gender, race, nationality,
sexual orientation or religious belief), ® 3
59, 4sh deds, Fule 89 ==
AR o 5 FAkAb] T £H4 3§

2?](Abusive treatment of investors such as

harassment, coercion, abuse of power, corrupt
practices or similar bad faith conduct) &<
FET 9% §lule] A¢d #g sase

A A S AT EH

FApA o] gt 71tf fiwte] E3HE
o] YA Gtk g Hx=E

2 A5 S B
FAARZ st A
FAE =E f

FET 9% ¢t & A 1383 4 i,

FAHTAIT] M OF(written  commit-

ment)S T 7A$ 1 oFES uksle] Bt
LA E3E ABIA = s A& WA
ATk

30) UNCTAD, Investor-State Dispute Settlement and Impact on Investment Rulemaking (2007), p. 45.

3) UEHE 28 Ho2x FE

32) UEHE 2% A|9.3% (Treatment of investors and of covered investment): “The Contracting Parties shall,
upon request of a Contracting Party, review the content of the obligation to provide fair and equitable treat-

ment and may complement this list through a joint interpretative declaration within the meaning of Article

31, paragraph 3, sub a, of the Vienna Convention on the Law of Treaties.”

33) Y@t 9l AN9.4% (Treatment of investors and of covered investment): “When applying paragraph 2 of

this Article, a Tribunal may take into account whether a Contracting Party made a specific representation

12



SxEIEHe| HZ 5% - 2019 WS 2Y BITE S4o=
A v SABARS ALY 7dE A ERse Wl v Aot

“EARAEe dAH 0| A F Thed W

4, 4A7 8749 fAEAL e S

WA siA et oy, vl

A A2 By

= ol FATAITY Fd e FAE
A & H(representation) & A2 g 7

FA19
Ys mae ol Folo 4 /)%

S B33 3 oz =t

YgRE Rast 2ol Y @Y MST
T FET 9 #Iuke] sfjAo 3"‘%—5‘]_0:1 =

2
>
ol
oL
id
ofy
=
e}
o2l
1o
2
AN
N
=
olf
o
<]
e
r o

V. F22-=7} &A302 (ISDS)
Z3to] JA

L ZA o 4945

27}

A e

o v

A A E nle} 2o, ISDS Al=9] 7
A& 2017'd ©]g] UNCITRAL #1341 52}
o= =oHI JoH,

T FYAA Y Fl
=9 AMHS T 9k Ao g Helth

A4 Ydas 2o ozt EHY
of #3 =9 oF-E ¥ YAl Fofa}
o, FF A7|HoR FARY A= =
US 1B ot 3F B el A

to an investor to induce an investment that created a legitimate expectation, and upon which the investor

relied in deciding to make or maintain that investment, but that the Contracting Party subsequently

frustrated.;” U@ @& A|9.5% (Treatment of investors and of covered investment): “When a Contracting
Party has entered into a written commitment with investors of the other Contracting Party regarding a specif-
ic investment, that Contracting Party shall not, either itself or through an entity exercising governmental au-

thority, breach the said commitment through the exercise of governmental authority in a way that causes loss

or damage to the investor or its investment”

34

=

Tecnicas Medioambientales Tecmed, S.A. v. The United Mexican States (ICSID Case No. ARB(AF)/00/2),

Award dated 20 May 2003, para 136; Enron Corp. & Ponderosa Assets L.P v. Argentina, (ICSID Case No.
ARBJ/01/3), Award dated 22 May 2007, paras 251-268.

35) Total S.A. v. Argentine Republic (ICSID Case No. ARB/04/1), Decision on Liability dated 27 December
2010, para 121; Parkerings-Campagniet AS v. Lithuania (ICSID Case No ARB/05/8), Award dated 11

September 2007, para. 331.

36) $t-0] FTA A|11.5.4% (Minimum Standard of Treatment): “For greater certainty, the mere fact that a Party
takes or fails to take an action that may be inconsistent with an investor’s expectations does not constitute
a breach of this Article, even if there is loss or damage to the covered investment as a result.”

37) UEHE 29 A15.1 & (Multilateral investment court): “The Parties shall pursue with each other and other

13
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2L

interested partners the multilateral reform of ISDS. Upon the entry into force between the Contracting Parties
of an international agreement providing for a multilateral investment court applicable to disputes under this

Agreement, the relevant provisions set out in this Section shall cease to apply.”

38) 92 AE-FILIC} CETA AI827%-828%, S
2 EXEAEA A39E-F3.10% AE.

gHlEg £Ag

A A3.38%-A|3.39%, SHAT-AI7L

39) UNCITRAL Secretariat, Possible reform of investor-State dispute settlement (ISDS), Appellate mechanism

(A/CN.9/WG.III/WP.224) (17 November 2022)

40) UNCITRAL Secretariat, Possible reform of investor-State dispute settlement (ISDS), Draft provisions on me-

diation (A/CN.9/WGL.III/WP.226) (16 January 2023)

41) UNCITRAL Secretariat, Possible reform of investor-State dispute settlement (ISDS), Draft guidelines on in-
vestment mediation, (A/CN.9/WG.II/WP.227) (17 January 2023))
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42) YEgzte 9o A|17.1& (Alternative dispute resolution): “Any dispute should, as far as possible, be settled
amicably through negotiations, conciliation or mediation. Such settlement may be agreed at any time, includ-

ing after proceedings under this Section have been commenced. A disputing party shall give favorable consid-
eration to a request for negotiations, conciliation or mediation by the other disputing party.”

43) UNCITRAL Secretariat, Possible reform of investor-State dispute settlement (ISDS) - cost and duration, Note
by Secretariat (A/CN.9/WG.III/WP.153) (31 August 2018)

44) UNCITRAL Secretariat, Possible reform of investor-State dispute settlement (ISDS), Draft provisions on pro-
cedural reform (A/CN.9/WG.III/WP.219) (11 July 2022)

45) Y2He 29 A185x AR
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46) UE= 2= #|20.3% (Constitution and functioning of the Tribunal): “The Tribunal shall be composed of
three Members. After consulting the disputing parties, the appointing authority may decide that the Tribunal

consists of one Member taking into account the complexity of the case, the amount of damages claimed and

the desirability of keeping the costs of the procedure as low as possible, especially for small and medium

sized enterprises.”
47

~

Ugse 29 A22.5% (Final Award): “The Tribunal shall order that reasonable costs incurred by the suc-

cessful disputing party shall be borne by the unsuccessful disputing party, unless the Tribunal determines that

such allocation is unreasonable in the circumstances of the case. Such a determination may take into account

whether the successful disputing party has acted improperly, for example by raising manifestly frivolous ob-
jections or improperly invoking preliminary objections, and whether the unsuccessful disputing party is a

small or medium sized enterprise. If only some parts of the claims have been successful the costs shall be

adjusted, proportionately, to the number or extent of the successful parts of the claims.”

48) U&= 29 A|19.7 % (Submission of a claim): “If two or more claims have been submitted separately to

arbitration under this Article and the claims have a question of law or fact in common and arise out of the

same events or circumstances, either party to the dispute may seek a consolidation order at either Tribunal.

After giving all disputing parties the opportunity to be heard, the Tribunal shall in principle accept such re-
quest for consolidation, especially where the claimants are small and medium sized enterprises.”

49) UNCITRAL Secretariat, Possible reform of investor-State dispute settlement (ISDS), Draft provisions on pro-

cedural reform (A/CN.9/WG.II[/WP.219), para 62.
50) o], gF-0] FTA A|1120% Al6F-A8Y TFA.

51) Matthew Hodgson, Yarik Kryvoi, Daniel Hrcka, Empirical Study: Costs, Damages and Duration in Investor-
State Arbitration (June 2021) BIICL (British Institute of International and Comparative Law)
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52) UNCITRAL Secretariat, Possible reform of investor-State dispute settlement (ISDS), Selection and appoint-
ment of ISDS tribunal members (A/CN.9/WG.III/WP.203) (16 November 2020)

53) ICSID, Code of Conduct — Background Papers Double-hatting, (25 February 2021) para 12.; Malcolm Langford,
Daniel Behn, and Runar Hilleren Lie, ‘The Ethics and Empirics of Double Hatting’, 6:7 ESIL REFLECTION
(2017) at <https://esil-sedi.eu/post_name-118/>

54) ICS Inspection and Control Services Limited v. The Republic of Argentina (PCA Case No. 2010-09), Decision
on challenge to Mr. Stanimir A. Alexandrov (17 December 2009), para 22.

55) UEt 2 A)20.1 % (Constitution and functioning of the Tribunal): “All Members of the Tribunal under
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this Agreement shall be appointed by an appointing authority. In the event that the claimant chooses arbi-

tration pursuant to the ICSID Convention or the Additional Facility in accordance with Article 19, paragraph

1, subparagraph a, the Secretary-General of ICSID shall serve as appointing authority for arbitration under
this Agreement. In the event that the claimant chooses arbitration pursuant to the UNCITRAL Arbitration
Rules in accordance with Article 19, paragraph 1, subparagraph b, the Secretary-General of the Permanent

Court of Arbitration shall serve as appointing authority for arbitration under this Agreement.”

56) UE2tE 2% AJ20% (Constitution and functioning of the Tribunal): “In addition, Members of the Tribunal
shall not act as legal counsel or shall not have acted as legal counsel for the last five years in investment

disputes under this or any other international agreement.”

57) oAt ZZA-HRIA S oF AN SHHATE%A] (CPTPP) Code of Conduct for ISDS under Chapter 9, F|3%&

@F; U3 AT CETA A830%; HEG-SHA

Agt EXTEAIAA A340%0] 4L 7]ste] Aslo|

QoI ofet ISDS A9 Th2lel 52 FA0 2] BES IAATE. W USMCAL $U B0 2

713t ISDS AFdo.29F GA] HeS
58) UEet @d A20.6x 7
59) Ygste odl A)07x &
60) ICSID &k R|58% Zrx
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61) oll7itl, st=-Q =H|7]| AEF BIT A-=(preamble): “Desiring to achieve these objectives in a manner consistent
with the protection of health, safety, and the environment, and the promotion of consumer protection and in-
ternationally recognized labor rights, taking note of the need to ensure the attainment of legitimate gov-
ernmental objectives to foster sustainable development”

62) UEHE 29 Alox &

63) U@ = 2™ x|6.5% (Sustainable development) “A Contracting Party shall not adopt and apply domestic
laws contributing to the objective of sustainable development in a manner that would constitute unjustifiable
discrimination or a disguised restriction on trade and investment.”

64) U@ & A|7X (Corporate Social Responsibility): “2. The Contracting Parties reaffirm the importance

of each Contracting Party to encourage investors operating within its territory or subject to its jurisdiction to
voluntarily incorporate into their internal policies those internationally recognized standards, guidelines and

principles of corporate social responsibility that have been endorsed or are supported by that Party, such as

(...);” “3. The Contracting Parties reaffirm the importance of investors conducting a due diligence process

to identify, prevent, mitigate and account for the environmental and social risks and impacts of its
investment.”

65) EF7IUC FTA Al8.16% =&
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66) o|7tl, - =H|7]| A% BIT A|1X (Definition): “(a) “investment” means every kind of asset in the territory
of one Contracting Party, owned or controlled directly or indirectly by an investor of the other Contracting
Party, provided that the investment has been made in accordance with the laws and regulations of the for-

mer Contracting Party, and that has the characteristics of an investment, including, though not exclusively:
.)”

67) Ul@=t= 29 A|7X (Corporate Social Responsibility): “1. Investors and their investments shall comply

with domestic laws and regulations of the host state, including laws and regulations on human rights, envi-
ronmental protection and labor laws;” “4. Investors shall be liable in accordance with the rules concerning

jurisdiction of their home state for the acts or decisions made in relation to the investment where such acts
or decisions lead to significant damage, personal injuries or loss of life in the host state.”

68) UEt= 29 A|23% (Behavior of the investor): “Without prejudice to national administrative or criminal
law procedures, a Tribunal, in deciding on the amount of compensation, is expected to take into account

non-compliance by the investor with its commitments under the UN Guiding Principles on Business and
Human Rights, and the OECD Guidelines for Multinational Enterprises.”

69) “UN 7|41} Q1 RAIA"= 2011 69 162 [l QIHOJARR] oA Aot 17/42 =St 317]9) F<0
0|3 URIUNGP)O.Z, R0t 7|9%S T2 7190 A4 oo} Mele Astol, “OECD ThRA]
AL A, =EW, B, WB 22, 2t oloBt ofat BR BN, W /1%, AW 2 B
S Zdsto] H|my A AQlo] RE S JHof Hsto] FR7T 71GoA 71dishe e Pl wet A4

Aolct.
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70) UlEt= @ A|16.1 %2 (Scope of application): “This Section shall apply to a dispute between, on the one
hand, an investor of one Contracting Party and, on the other hand, the other Contracting Party concerning
treatment alleged to be a breach of a provision in Section 4 of this Agreement, which breach allegedly caus-
es loss or damage to the investor or its investment(s).”
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[Abstract]

The trend of international investment agreement:

Focusing on 2019 Dutch Model BIT
Hyeon Song Lee

In 2019, the Dutch model BIT underwent a change from an active role of protecting
investors to incorporating elements that prevent abuse of international investment agreements
and improve the investor-state dispute settlement (ISDS) system. By comparing and reviewing
the Dutch model with Korea’s international investment agreements, including the investment
chapter of the Korea-US FTA concluded in 2007, and analysing controversial issues, we

discuss the future direction of Korea’s international investment agreement.

The Dutch model prevents potential abuse of international investment agreements by @
requiring investors to engage in substantial business activities and @ prohibiting corporate
restructuring with sole purpose for ISDS filing. The model also limits substantive protection by
@ specifying the host state’s right to regulate, @ restricting the scope of most favored-nation
treatment, and ) specifying the criteria for fair and equitable treatment. To improve the ISDS
system, the Dutch model (D supplements an alternative dispute resolution system other than
arbitration, @ improves the economic efficiency of the dispute resolution procedure, and ®
strengthens the requirements for fairness and independence of arbitrators to address the issue of
double-hatting. Finally, the model includes discussions on sustainable development and

corporate social responsibility to lay the foundation for new ESG-related policies and regulations.

Since the signing of the Korea-US FTA over 15 years ago, which has been served as a
model for Korea’s current international investment agreement, the number of ISDS cases filed
against Korea has increased. Thus, it is necessary to reexamine the direction of Korea’s
international investment agreement in a way that balances regulatory authority and prevents

abuse of the ISDS system.
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