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Hans van Loon, “Towards a Global Hague

Convention on the Recognition and Enforcement of Judgments in Civil or Commercial Matters”, Collection of
Papers of the Faculty of Law, Nis, No 82, Year LVIII (2019), pp. 19-21.

2) Convention of 30 June 2005 on Choice of Court Agreements. “2005 Choice of Court Convention”, “Hague
Choice of Court Convention”, “Choice of Court Convention” S5O & OFRIEl

3) Convention of 2 July 2019 on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial
Matters. “2019 Judgments Convention”, “Hague Judgments Convention”, “Judgments Convention” 502 FRJEl.
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Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforce-
ment of judgments in civil and commercial matters(E#]A8 A1+ 1AH2)0|L} Brussels Convention on
Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters(E-2]A8%1F: 1968 A, 1
3 28] JhE)olael E ERolehe, Hol WAl 20124 QI8

5) slolaAApEslolo]A olae Aeleln Qleka LItk Yol Sol Yalg steln vopiAoR o

5715 2300 At Al 22AlEQ] Jeofl= of20(19921d) 2 AES AUt Ziof nj=olny, A
gF Arthur von Mehren 2.4-0] Z7g0] ofZ& ZIQlH], 2001'd0] A Z2AEZF AT £EE 7] 0|2+
W2 ARle s t=9 ASUATANME AT Z2AE tieh gjo) o] et AYF Rt 2
P52 2l ZAMNY SU2 WS dRdste o tieh 249 v E AN o= tiad oA
SAY g2 ook gt A digt £oA slo] I=AAbEe] o] Refo] S0l Al U ©f
op717t H il o=k o FFoM Ad AR et AlE Z2AEA 059 Bj=g o]siE mo]
€ old eSS AT vt ook vj=2 viAAR] ARE BAY #2HHE 2ol A WE
= F7lE SLPE, Al A2 ofuistAl 2 ol T wA=EoA We 27 2
o Ao g S WulAY 2718 S&sts XY ok ok /AT BES HEUA =7t
o] Y 5L HeF FEIA gefste AlAAY 4fE ook

92



O slo|a=#Atgsle] SHAEEe(ZHoISAE) =

ORI - AdBt 3%} 212{(2022. 9. 19.~23.)°| =&t -

POl ARATE TeamsE ©]83t] 22
Zejel solugs WoE FAHA
2370 SAFHAR = o/ll=e B
2 A3 R ALAAEE7 7 (regional
economic integration organisation, REIO)6) ]|
A 6ol FoFnt Fk(zek]l) ol
A= 19%0IAH) tiRl =M= WY
oA Hed AR-a 2 Ee

TRy LRI Folsh AT

w
[
Sol
lo
Lo
(i
lo
o
i
ft

Qoksty, &

& ol AA = 7S] Agdith

o] 2& WAh MR AZF 3% 3
o] AMHAERTA S} @*]’EJJ“]-/] lﬂ%
= "L AR 7)ol A
AUAAG BATY AFAZN HET

A9 ARel 345 9ol opv,

ol2qlEl, 25, Hep,

ic)
o

’ -
e}
e
rol
H o

%o&%@ 2, 012, 9230l

Ak, 33, 71222, ST, 2
WA, B, 2oo}, YrhEE, YolmartBelR, A9 A

I 44 23} Ble]iAe] =273}

L 22} 3|7t €]

e

AR =0l

A& A ANBAE7E o™ 2005
d #A&dgte|gefo] jAsct 1 o=

A&EAEES AN dele Asirt
Agtt, 1 Qo Ayt vtk Aa
Fo| (LA L) o} H AR T
g Zofl A9 = ok F AW
Abolo| A AFetAL, 201919 A
Jtho] A39) thks visolof gt
of $47% AFAS A=
HE s B4 Xt
2

L ok 22k
7HA] s Anieto] =2]E T},

£ N o o e
éﬁir}_
N lr‘

e
o
o
hintd)
r{o

=0IL_4‘
i
rlo

8274

AR, AarLAFSs UKoz HolH
AT E Q& A &sh= sfiAutolth

=7, HHAA HYE WA 283
th JA 22 B o A A
< BYA 7)8lE Fo 7R 9
2 HeHAA| A ¢ ﬂﬂﬂ%ﬂﬂﬂ
o A}k 1y HeHAA oste] #
o] FFstd AAAFZ WIES

BRSO

32, S, olxetel, ol

2, fl27]d], $3ztolut,

7) A0 2 IBA Litigation Committee®} UIAZ} Rlofsiont ¥rol2 ShA] oFglct.

93



K @i’ 2022-04

>
o
=
lo
B>
=
=
ol
N
ikl
ol
ok,
rlr
2
2
>,
rlr

o

o
B B
—[o
2
<N N
lo
e
e
ot
p#
rlr
e
o
re
o
2,

o
s

hintd)
dg
o
)
Ach
rlr
ue)
1o
hintd)
o
N
k)
=)
i
o
ox
22 (it ofe P

2)
e REE Al E o] it ®A, Wl
2 Y A $AE BDAH
22X SRty ojd 544 dd¥d
obd WL MFHog AEHFsI
B SUHES A9D). ol gd4 T+
o wuldl BHMAAE WA Lo

= o9 AEA= o
20199 AjBg o] Ash
2SS 5 YTk A9x). =
Aol FaEHH o2 EF7HATE w2 oF
o] IS M 5 AT v
M= APABAE = Foiok
gt o] BAlClA = £AZ]1 oA A

FoA HugFe Izt A0z

&S k=t o] TANA 2A7]e A
Z(A10% Comment B7} A33H= F WA
71H)E F235A 1) o)zAe AF
A 1 QAT DA, ofd HPAA A
QAN I T3 FHFIEAE o =T

ot

al
2

2. Zkal: Hartley 159 tjjot

Hartley 2+ H29 =A|gt<=t)3]10

8) Work. Doc. No 4 (February 2022)(International Bar Assocation).
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Virtual Conference on Conflicts of Jurisdiction on 23 to 24 June 2022).
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13) “Discussion on Connections / C) List of priority connections ? Discussion of the uses of each connection pro-
vided in Article 5 of the 2019 Judgments Convention (Cf. Art. 9 of Annex I of this (draft) Agenda) Q 10.
Are there any other connections that should be added to the list? / Q 11. Are there any connections that

should be deleted from the list?”.

14) “Discussion on cases where more than one court has a connection under the Convention / B) Determination
of the more appropriate forum - List of Factors - Discussion of the factors provided in Article 10 of Annex
I of this (Draft) /| Q 2. Are there any other factors that should be added to the list? / Q 3. Are there any

factors that should be deleted from the list?”.

102



O slo|a=HAtEzle] HRfEeet(=H0ISAE) ot Moty - At 3&t 2]/(2022. 9. 19.~23.)°| =& -
#) obdAE Fa1 Hojof Gk So] 252 ol & Bk Uk 2% A
0% A% TAARBIFS T3

1 PR sk BRAGE
2935 PR BA
(Q 12)% 71 W9I(Q 13)19)

AR AL 18 A7)7}t elgEp
A& gAAAAEE = 20059 F

ook Aoks e AT A
2 59 7P ¥4 2005 %}Q‘i}-ﬂ
b= s A A=) HA &
TAA FEAEHF] Aokt He
T S F Ytk 1 FEoAME AL
A B} &
2ojo] 9t thut ool Hated B} wA

FAANTE TR =

PAHAAE AR She AGA,
A Ak settlor) 7 A HRE AlEe] FH &
2 A HZH(EF A9z A|1F hE )= 2T
A71e HAAIA #1E a7t Qv
Fohs AR, 2 FHE =28 28

7} ek

i

= 2019 ABFeF wAdAGANA Hl=E
AEEAY Al ZsiAl whgl
16 A= o] JFIAFE TF
FATED o] Hol nFo] B, FrejFEA
Ada HES 514 FAH 559
cOEA, AR H9Ad AR
tlell= vl Zo] o7} o

ol
ol
i)
D)

o]

I~
X

l:l

u

)
\_.
Rk

15) “Discussion on connections / C) List of priority connections ? Discussion of the uses of each connection pro-
vided in Article 5 of the 2019 Judgments Convention (Cf. Art. 9 of Annex I of this (draft) Agenda) / D)
Priority connection based on party autonomy / Q 12. Is it necessary or desirable to give priority to certain

connections based on party autonomy for cases where more than one court meets (at least) one of the priority

connections? / Q 13. Which connections should be regarded as such prioritised connections based on party

autonomy?”.
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18) “Discussion on cases where more than one court has a connection under the Convention (cont’d) / B)
Determination of the more appropriate forum - List of Factors - Discussion of the factors provided in Article
10 of Annex I of this (Draft) Agenda (cont’d) / C) Exchange of information concerning the decision of the
more appropriate forum / Q 4. How should a court of a Contracting State become aware of the decision of

the more appropriate forum by a court of another Contracting State? The following might be possible exam-
ples for the exchange of information: (i) through a flexible mechanism of communication among courts or
through central authorities, (ii) through information provided by the parties to the dispute or by third parties.”

19) Convention of 25 October 1980 on the Civil Aspects of International Child Abduction. Hague Child
Abduction Convention, 1980 Child Abduction Convention, Child Abduction Convention S5O 2 OFRJ gl
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“Discussion on cases where more than one court has a connection under the Convention / C) Exchange of
information concerning the decision of the more appropriate forum / Q 5. Should the Convention restrict the
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ways in which a court in a Contracting State is notified of parallel proceedings in a court of another
Contracting State?”

24) “Discussion on cases where more than one court has a connection under the Convention / C) Exchange of
information concerning the decision of the more appropriate forum / D) Cases where both courts may con-
tinue parallel proceedings / Q 6. In which cases should the Convention allow both courts to continue parallel
proceedings?”
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25) Convention of 2 October 1973 Concerning the International Administration of the Estates of Deceased
Persons.
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26) “Discussion on connections / A) Action on rights in rem in immovable property (Cf. Art. 6 of the 2019
Convention and Art. 9(5) of Annex I of the (draft) Agenda) / Q 7. Concerning an action on rights in rem
in immovable property, is it necessary to give priority to the proceedings of courts of the Contracting State

where the immovable property is situated, in other words, should the court of the Contracting State where the
immovable property is situated continue with the proceedings? / Q 8. Should courts of other Contracting

States suspend proceedings or decline jurisdiction [even if the proceedings in the court of the Contracting
State where the property is situated have not been commenced yet]?”
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28) “Discussion on Connections / B) Action on a residential lease of immovable property (tenancy) or on the reg-

istration of immovable property (Cf. Art. 5(3) of the 2019 Convention) / Q 9. Concerning an action on a res-

idential lease of immovable property (tenancy) or on the registration of immovable property, is it necessary

or desirable to give priority to the proceedings in the courts of the Contracting State where the immovable

property is situated?”
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29) “Discussion of other issues / A) The prognosis of the recognition and enforcement of foreign judgments / Q

14. What role (if any) should the prognosis of the recognition and enforcement of foreign judgments take in

the future Convention?”

30) “Discussion of other issues / B) Flexible mechanism for communication among courts or through central au-

thorities / Q 15. When should the flexible mechanism for communication be used for facilitating the applica-

tion of the Convention? It might be used when the courts determine the more appropriate forum. Are there

any other situations in which the mechanism should be used? / Q 16. Which method of communication is

better, direct court-to-court communication or communication through central authorities? Or are there any

other possible methods for communication (for example, a combined approach based on a declaration system
by the Contracting States)? / Q 17. What information should be exchanged? It might be necessary to ex-
change the following information: (i) the parties to the proceedings, (ii) the subject matter of the proceedings,

and (iii) the time of institution of the proceedings.”

31) Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or
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Commercial Matters. Hague Service Convention, 1965 Service Convention 5-C.2 <FE.

32) Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial Matters. Hague
Evidence Convention, 1970 Service Convention SO & 9FXl=,
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and internal judgments, parties and Contracting States may justifiably expect that the effect of a pre-existing

judgment, regardless of its origin, would not be nullified by a conflicting judgment subsequently given in the

requested State without a justifiable ground. This expectation is particularly relevant in the context of Article
7(1)(e). While Article 14(1) leaves the procedure for recognition to the law of the requested State, and
Article 7(1)(e), unlike (f), does not require that a conflicting judgment of the requested State be an earlier
judgment, it would be problematic if a judgment that already satisfies the substantive requirements of recog-

nition would be refused recognition for the sole reason that the party who lost in the State of origin obtained
a conflicting judgment in the requested State in a fraudulent attempt, during the time when a formal decision

of recognition, required under the law of the requested State as the case may be, is yet to be obtained in the

requested State.”
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ANNEX |

A draft of the provisions on parallel proceedings
for future discussion

CHAPTER I
SCOPE AND DEFINITIONS

Article 1
Scope

1. The provisions in this text shall apply to parallel proceedings in the courts of different
Contracting States in civil or commercial matters. It shall not extend in particular to revenue,
customs or administrative matters.

2. [The provisions in this text shall apply to parallel proceedings if [any of] the defendant[s] of
[any of] the proceedings in a court of a Contracting State is habitually resident in another
Contracting State.]

3. For the purpose of the provisions in this text, “parallel proceedings” means any proceedings
in courts of different Contracting States between the same parties [on the same subject
matter].2

Article 2

Exclusion from the Scope

1. The provisions in this text shall not apply to the following matters -
(a) the status and legal capacity of natural persons;
{b) maintenance obligations;

{c) other family law matters, including matrimonial property regimes and other rights or
obligations arising out of marriage or similar relationships;

(d) wills and succession;

{e) insolvency, composition, resolution of financial institutions, and analogous
matters[,except where the proceedings are based on general rules of civil or
commercial law, even if the action is brought by or against a person acting as
insolvency administrator in one party’s insolvency proceedings];

()  the carriage of passengers and goods;

{(g) transboundary marine pollution, marine pollution in areas beyond national jurisdiction,
ship-source marine pollution, limitation of liability for maritime claims, and general

2 The term “on the same set of operative facts” was not included in the text because it was pointed out that the inclusion of
the term alone might cause problems. However, the WG will revisit the issue of definition of the parallel proceedings.
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average;
(h) liahility for nuclear damage;

() the validity, nullity, or dissolution of legal persons or associations of natural or legal
persons, and the validity of decisions of their organs;

(i) the validity of entries in public registers;
(k) defamation;

() privacy;

{m) intellectual property;

(n) activities of armed forces, including the activities of their personnel in the exercise of
their official duties;

{(0) law enforcement activities, including the activities of law enforcement personnel in the
exercise of their official duties;

(p) anti-trust (competition) matters, except where the proceedings are based on conduct
that constitutes an anti-competitive agreement or concerted practice among actual or
potential competitors to fix prices, make rigged bids, establish output restrictions or
quotas, or divide markets by allocating customers, suppliers, territories or lines of
commerce, and where such conduct and its effect both occurred in the State where the
proceedings are pending;

{(q) sovereign debt restructuring through unilateral State measures;

[(n to be determined.]?

[Comment A]

Exciusive choice of court agreements and the interim measure for protection should further be
considered.

2. Proceedings are not excluded from the scope of the provisions where a matter to which the
provisions do not apply arose merely as a preliminary question in the proceedings, and not
as an object of the proceedings. In particular, the mere fact that such a matter arose by way
of defence does not exclude proceedings from the provisions, if that matter was not an
object of the proceedings.

The provisions shall not apply to arbitration and related proceedings.

4. [This instrument shall not apply to proceedings related to contracts concluded by natural
persons acting primarily for personal, family or household purposes (consumers).]

[This instrument shall not apply to proceedings related to individual contracts of employment.’

6. Proceedings are not excluded from the scope of the provisions by the mere fact that a State,
including a government, a governmental agency or any person acting for a State, is a party
to the proceedings.

7. Nothing in the provisions shall affect privileges and immunities of States or of international
organisations, in respect of themselves and of their property.

3 There was a limb which excludes “cases in which the law of one or more of the Contracting States involved provides for
exclusive jurisdiction in their own courts” before the discussion of the 2nd meeting. It was deleted because the problems
arising from those cases would be dealt with by the declaration mechanism (Article 13). However, the WG will revisit the
issues concerning exclusive jurisdiction including the possible exclusion from the scope.
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CHAPTER Il

Parallel Proceedings

Article 3 to Article 8

Rtuiles for parallel proceedings

[To be considered. Drafting will be conducted based on the structure described in Annex fl. All
isstues in the flowchart of Annex Il are still open for discussion, including whether each of the
isstes will be addressed in the possible future Convention and at what stage of a proceeding the
isste shouid be addressed by a court or courts seised.]

Article 9

[Rules of [priority] Jurisdiction] [Bases for [priority] connection]

1. A court of a Contracting State has [[priority] [jurisdiction] [connection]] if [at least] one of the
following requirements is met -

(a) the defendant was habitually resident in that State at the time that person became
party to the proceedings;

{Note: Possible need to define the term “defendant”, as a defendant may be a claimant in another
State - adopt language of Art 5(1)(a) of the 2019 Judgments Convention, specifying the time at
which the defendant was joined to the proceedings. Also, need to clarify the situation of multiple
defendants.

(b) the defendant is a natural person who has their principal place of business in that
State at the time that person became party to the proceedings as regards a dispute
[claim] arising out of the activities of that business;

(c) the defendant maintained a branch, agency, or other establishment without separate
legal personality in the State at the time that person became party to the proceedings
in that State, and the claim arose out of the activities of that branch, agency, or
establishment;

{Note: Or shotild the timing be tied fo the activities of that branch, agency or other establishment?

(d) [the proceedings have as their object] [the claim concerns] [the action concerns] a
contractual obligation and the performance of that obligation took place, or should
have taken place, in that State, in accordance with

(i) the agreement of the parties, or

(i) the law applicable to the contract, in the absence of an agreed place of
performance,

unless the activities of the defendant in relation to the transaction clearly did not
constitute a purposeful and substantial connection to that State;

[Note. Which phrase, [the proceedings have as their object], [the claim concems], or [the action
concernsj should be adopted needs further consideration also for limbs (d) - (h).]
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(e) The claim [is brought on] [concerns] a lease of immovable property (tenancy) and the
property is situated in that State;

H the claim concerns a contractual obligation secured by a right in rem in immovable
property located in the State, if the contractual claim is brought together with a claim
against the same defendant relating to that right in rem;

(q) a_claim concerns a non-contractual obligation arising from death, physical injury,
damage to or loss of tangible property and the act or omission directly causing such
harm occurred in that State, irrespective of where that harm occurred;

(h) the claim concerns the validity, construction, effects, administration or variation of a
trust created voluntarily and evidenced in writing, and -

(i) at the time the proceedings are instituted, the State was designated in the trust
instrument as a State in the courts of which disputes about such matters are to
be determined; or

(i) at the time the proceedings are instituted, the State is expressly or impliedly
designated in the trust instrument as the State in which the principal place of
administration of the trust is situated.

This sub-paragraph only applies to proceedings regarding internal aspects of a trust
between persons who are or were within the trust relationship;

(i) a counterclaim arises out of the same transaction or occurrence as the original claim, if
the court of the State has [priority] [jurisdiction] [connection] for the original claim under
this Article and the original claim is pending in that court;

[() fto be determined.]

2. For the purpose of paragraph 1, an entity or person other than a natural person shall be
considered to be habitually resident in the State -

(a) where it has its statutory seat;

(b) under the law of which it was incorporated or formed;
{c) where it has its central administration; or

(d) where it has its principal place of business.

[Note: Should this be a paragraph under a separate Article with definitions?]

3. A court of a Contracting State has [[priority] [jurisdiction] [connection]] if the court is
designated in an agreement concluded or documented in writing or by any other means of
communication which renders information accessible so as to be usable for subsequent
reference, other than an exclusive choice of court agreement.

[Note: may need more than “designated” here - ¢f Art 3(b) 2005 Choice of Cotirt Convention.]

For the purposes of this paragraph, an “exclusive choice of court agreement” means an
agreement concluded by two or more parties that designates, for the purpose of deciding
disputes which have arisen or may arise in connection with a particular legal relationship, the
courts of one State or one or more specific courts of one State to the exclusion of the
jurisdiction of any other courts.

4. Acourt of a Contracting State has [[priority] [jurisdiction] [connection]] if -

(a) the defendant expressly [and positively] consented to the jurisdiction of the court [by.
written or oral format and addressed either to the court or to the claimant] in the course
of the proceedings, or

{b) the defendant argued on the merits without contesting jurisdiction within the timeframe
provided in the law of the State of the court, unless it is evident that an objection to
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jurisdiction or to the exercise of jurisdiction would not have succeeded under that law.

[Note: Should these connecting factors in both (a) and (b) be prioritised? As for (b), it should be
considered to whom “it is evident’. J

5. Notwithstanding the preceding paragraphs, for an action brought on a [residential] lease of
immovable property (tenancy) or brought on the registration of immovable property, [only]
the courts of a Contracting State in which the property is situated have [priority] [jurisdiction]

[connection].

6. Notwithstanding the preceding paragraphs, for an action on rights in rem in immovable

property, the courts of a Contracting States in which the propenrty is situated have exclusive
[jurisdiction] [connection].

[Comment B]

Issues concerning the provisions for non-priority fconnection] fjurisdictionj should be considered
further.

Article 10

Determination of the [clearly] [more appropriate] [most appropriate] [better] forum

For the application of Article [...], the courts involved shall take into account, in particular, the
following factors in determining the [clearly] [more appropriate] [most appropriate] [better] forum:

[(&) the relative strength of the connection between each of the courts seised of the case
and the parties and the claims;]

[(b)y the existence of a non-exclusive choice of court agreement;]
(c) the burdens of litigation on the parties, particularly in view of their habitual residence;

(d) the nature and location of the evidence, including documents and withesses, the ease
of access to and the procedures for obtaining such evidence, including the availability
of measures to enforce the attendance of unwilling withesses and the costs of
presenting evidence;

[(e) the law applicable to the claims;]
{f) _applicable limitation or prescription periods;
{g) the stage of the proceedings before each court;
(h) the possibility of obtaining recognition and enforcement of any decision on the merits;

[() the fairness of imposing the public costs and burdens of litigation on the public of a
particular State];

[() o be determined]

The courts may exchange information or views through the communication mechanism
established pursuant to Article [...].

[Comment C]
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To include factor (a), the text needs to be revised for the clarity. Factor (b) might be proved to be
unnecessaty, depending on the rules for priority fconnection] [jurisdiction] based on a non-
exclusive choice of court agreement in Article 9.

Factors of “the interests of the parties in access to justice”, “which cotrt was first seised”, “the
ability of each couit to achieve comprehensive resolution of the dispute”, and “any additional
faclors applicable o a specific case” are to be considered.

[Alternative to Article 10 — VWD No 8]

[Comment. This alternative is part of a holistic mechanism that includes also other matters.]

Each of the courts involved shall determine whether it is the most appropriate forum to resolve
the dispute within a period of [30 days]. The courts involved shall take into account, in particular -

(a) the proper administration of justice, including convenience for the parties in view of
their habitual residence, access to evidence, the stage of the proceedings before
each court or the applicable limitation or prescription periods;

(b) the likelihood of recognition and, where applicable, of enforcement of any resulting
judgment in the Contracting State of the other seised court under:

(Y the 2019 Convention on the Recognition and Enforcement of Foreign
Judgments in Civil or Commercial Matters; or

(iiy __ the applicable national law, including other applicable international
instruments.

The courts may exchange information or views through the communication mechanism
established pursuant to Article [...].

[Alternative to Article 10 - WD 10]

Determination of the better forum

For the application of Article [...], the courts shall first apply the following criteria in determining
the better forum:

1. the difficulty in each court that may exist for one or more litigants to present their case;

2. the likelihood that one court may provide a complete or significantly more complete
resolution of the related disputes; and

3. the extent to which the proceedings in each court have already advanced toward
completion.

If after considering the above criteria, no determination of the better forum is possible, the courts
shall apply the following criteria in determining the better forum:

1. the possibility of significant delay or congestion in one forum as opposed to the other;
and

2. the fairness of imposing the public costs and burdens of resolution of all related
disputes on a particular country.
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[Article 11
Avoiding Denial of Justice]
[To be considered]

[Article 12
Public Policy

Notwithstanding provisions from Article 3 to Article 8, the court shall not be obligated to suspend
or dismiss the case if the proceedings may involve sovereignty or security interests of the forum
State or the suspension or dismissal would be contrary to the public policy or fundamental
principles of the forum State.]

[Article 13
Declarafions with respect to specific matters

1. Where a State has a strong interest in not applying this Convention to a specific matter, that
State may declare that it will not apply the Convention to that matter. The State making such
a declaration shall ensure that the declaration is no broader than necessary and that the
specific matter excluded is clearly and precisely defined.

2. [Reciprocity to be considered]

Article 14
Uniform interpretation

In the interpretation of this Convention, regard shall be had to its international character and to
the need to promote uniformity in its application.

[Article 15

[Cooperation and] communication among courts

Whenever two or more courts in Contracting States are seised of a parallel proceedings case to
which this Convention applies, and when each of those courts meets one of the requirements of

Article 9(1):

1. Each such court [shall] [cooperate to the maximum extent possible and] communicate with
each other such court, or with the appropriate competent authority designated by the
relevant other Contracting State, for the purposes of [coordinating and harmonizing
proceedings before it with those in the other jurisdiction and] determining the better forum
under Article 10.

2. Judges engaging in direct judicial communications shall respect the law of their respective
jurisdictions, including with regard to communications outside the presence of parties or their
representatives (ex parte communications). For that purpose, a Contracting State shall, at
the time of the deposit of its instrument of ratification or accession, inform the Ministry of
Foreign Affairs of the Netherlands of whether its laws allow for ex parte communications.

3. A Contracting State shall, at the time of the deposit of its instrument of ratification or
accession, inform the Ministry of Foreign Affairs of the Netherlands whether the courts of the
other contracting states may directly communicate with its own cours. Should the
Contracting State choose not to accept such communication, it [shall designate a competent
authority for the purposes of communication in accordance with Article ##.] A Contracting
State that chooses to accept direct communication between courts may also designate a
competent authority to facilitate such communication.]

* (HAA F) ol LEL 473 39 FFAF.
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ANNEX I

Annex Il
Basic structure of the possible future Convention
(Flowchart clarifying the points for future discussion by the WG)

parallel proceedings

Each court shall consider

(i) whether it has a connection, and

(ii) whether other courts have a connectian.
(connections/jurisdiction)

One of the courts has an
“exclusive” connection?

Cases where only one court

h: i
fas 8 connection Which type of cases?

The court with a connection proceeds. The

cther court(s) suspend or dismiss the case

Cases where more than gre

court has a connection

under_the possible future
Convention.

A safeguard is necessary for
cases where the
proceedings in the court
having a connection did not
start within a reasonable
timeframe. The detalls of
the safeguard (form,
timeframe) should be
considered further.

Party autonomy
The parties/defendant chose one of
the courts? Cf. Article 5(1)(e) of the
Judgments Convention

The proceedings in the court other
than the court first seised started
within a reasonable tmeframe?

*This flowchart is intended to help clarify the
points still in need of further discussion in the
WG. All issues in the flowchart are still open for
discussion, including whether each of the issues.
will be addressed in the possible future
Convention and at what stage of a proceeding
the issue should be addressed by a court or
courts seised.

The court which has the
“exclusive” connaction shall
procead with the case. The
other court(s) shall suspend
or dismiss the case.

Cases where no_courts have a

connection under the instrument.

Each court may proceed with the case or
suspend the proceedings under its
national law. N

The possibility of providing a
negative priority rule should be
considered further.

The court shall proceed with the case. The
other courts suspend or dismiss the case.

The court first seised having a connection
shall proceed with the case. The other
courts suspend or dismiss the case.

Within a reasonable timeframe (for example, 30 or 60 days), the relevant
courts should determine: Is one court the “more appropriate forum”?

(based on FNC criteria — preferably, after the c ication (exct of
information and/or views) between the courts (perhaps through central
authorities)).

Yes, one court is considered “more
appropriate” than the other, Courts have determined the same

ceurt is the more appropriate forum?

The “more appropriate” court proceeds.

The first court proceeds. The ather court

The other court(s) suspends
proceedings.

Ifit clear fromthe ¢ ication between the
courts (perhaps through central authorities) that it serves

ds proceedings.
(“First in time rule”)
subject to exceptions (TBD)

the interest of justice and efficiency to continue parallel

p ings, such parallel p might be allowed to
continue subject to specific criteria (TBD|. The possibility of
such cases should be exolored further.
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[Abstract]

Drafting Process for a Convention on Jurisdiction (Parallel

Proceedings) at the Hague Conference on Private International Law
— Progress Made in the Third Meeting of the Working Group (19—-23 September 2022) —

JANG, Junhyok!33)

The Hague Conference on Private International Law has organized the negotiations for a mul-
tilateral convention on direct jurisdiction, with a focus on parallel proceedings since 2019. After
a series of discussion at the Experts’ Group, the Working Group was organized to propose a
preliminary draft convention on substantive issues to be tabled for negotiation at a Special

Commission.

The third Working Group meeting was held in The Hague, Netherlands on 19-23 September
2022, in which the present writer participated as an academic counsel to the Korean delegation.
This paper summarizes the preparatory review and the report of the meeting prepared and sub-

mitted to the Ministry of Justice by the present writer.

In dealing with the parallel proceedings, the working draft of the Working Group invokes the
list of jurisdictional bases provided in the 2019 Judgments Convention as priority bases. Where
both courts retain one of the priority bases, the working draft attempts to compromise the bal-
ancing or forum conveniens analysis and the first-in-time rule. The technique, for which a con-
sensus is made in the second meeting, is to put the former to the fore and leave the latter as
a tie-breaker when the balancing test cannot produce a clear conclusion. The functionality of the
balancing process will, to a significant degree, depend on the list of considerations and the pos-
sibility and mode of communication between courts. Therefore, the two issues constitute the

core issues of debate.

The major issues left to the fourth meeting is as follows. First, the substantive criteria for re-

133) Professor, Sungkyunkwan University School of Law.
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solving parallel proceedings (Art. 10) are to be finalized, and a choice or compromise should be
made between a flexible balancing of interests, as proposed by the United States and others, and
a frequent resort to the priority-in-time rule, as proposed by the European Union and
Switzerland. Second, the provision on the communication between courts (Art. 15) should be fi-
nalized, clarifying its scope and mode of communication. Apparently, a compromise could be
made to limit the scope to the stage of procedural developments and only provide for the parti-
es’ role in obtaining and submitting a certificate on procedural developments. Third, the mode
of an international instrument dealing with direct jurisdiction should be specified. Fourth, the

Working Group has to decide whether to include a provision on related actions in its prelimi-

nary draft.

Keywords

Parallel proceedings, Hague Judgments Convention, Forum conveniens, First-in-time rule,

Communication between courts
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