(o) o
= I\
20223 #1335 (EH A1563%)
@ = =
1. FAEAFA B Ha
O T et s & 24/ 3

- T AL NS S

@ ofl2/S¢E

rif

1o
off
ot






FAEAZA DA 24
- T} AEE AE FHOZ -

& %

e Eapaisaby g % S

LB

=B 02022. 8. 19, *AIANAIO 2022. 8. 23, *AASAHO 2022. 9. 26.

(= A
0. S0{71HA 0. 47122 M| 2
0. FAEA ot L g7hegs 2
1. #aAx9 e 2. A7FEE e A
2. Y= B¢ 0. 712t AAKY
3. A7IE=S) B9 L ALAHFEA S AT A
4. FEveke] ¢ 2. =AY A dH el tigk ofsf
0. 9= Ao ZE 3. ABAAL A4
1. Occidental v. Ecuador A1 4. AAZIE
2. EMV v Czech Republic A1 0. kx|
1. Sojrjuin How ool tyol 54 etk 19
o= BTt AghE WHelolA BAS o
A FASAFEAA-=7E B AEAL, 2 9 Ftho] 9=t AAEA S &

=
Investor-State Dispute Settlement; ISDS) ¥ 7). ZAEAEA] BA o BEAR= A

HE GAEAL 2% AR 9

* 2024 89 119 FAAHELE] TANEBATR0NNY WAIS 275 BT Holch WA YA HFF
o4 FAI ofe] MAMT S naPgolH AAste] FA Al AAIY A AN OR FAC AL B 2
19| Ugol 37 Hol Ashet Puelts HE wolECh

= HBY ALY, WEAEHE U 013 YefwolF), WahAL

1) FAIAL 712U 5| UNCITRAL) A3LPARSa|N SAEALYAZIY F2AA =
T PUEAEY o] B 7k A Folck. Bep o] o} §FA AL Bl 9

FIASAFA WOl et F4 5 BREAL FAGP) D A Uc

w



O s@msi 2022-03

23 Abate] A FEAHEA S| A A E|(ICSID) HAxH2P7E Jash FAA
HRICSID Fep)oll met 13 Akt A2 2 EAeHA] etk
A AL G H A LB(UNCITRAL)  ©]ol] ®¥Féto] UNCITRAL FA12] ol s
AT T o2 A wEt IgE AgH FAFEAFTA BA ] disiAE T
Ao & o] A Eotof gt o=k FAMAY 5l & P B

o
ot

Lo
rot

ICSID ool me} e =4 FAF

A el S derln magon SR AEEA9 A A Wl o

& 2o QJPAA7E Heg EZRFchs

2) EARR=7E 2R A ALS elhl Qle FAMAA(Q

MENZ AJAEREDOIAl of® FAf+Alof ot

ot} ol 7icy, 2-0] AFS-R AR (FTA) AlLL16E A4

A 3 shUg Heslel IATAZAL AT 4

ICSID FOF A52%+= A7 A-sH /8= A B

WRE 99 B, LEAQ AAAY Az §fvt W olf E7IA S7HK = FAARRE WAlsL

AL, W AL S 1209 ojHiol FAaAFS F 4 Aok sk Qloh

ICSID #F] 47t 7itof thsfA]= Rudolf Dolzer & Christoph Schrever, Principles of International Investment
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“Singapore,” in Enforcement of Investment Treaty Arbitration Awards, edited by Hulien Fouret, 387-402
(London: Globe Business Publishing Ltd, 2015): 396-397 Zl%.

A7tz 2 159 (Singapore High Court)2 20208 TPAMA} Yulo] ZolAl R AlIYS A5 vlo}So]x| oF
e o4 Ho] AtAA gojo wistal oj= OIOH ”Hiuﬂ}x}ﬂ s S 2t olR2 1 AT
FAsSHECE CBP v CBS [2020] SGHC 23. 3F4% Y (Singapore Court of Appeal)2 2021 11-5HU9]
e T2 2olSIT CBP v CBS [2021] SGCA 4. AW o3 72 AA] FFX. “We are ......
satisfied that the arbitrator’s denial of the entirety of the witness evidence from the Buyer constitutes a

0.

mjo 111

breach of natural justice. Whilst it is correct that the courts would generally accord a margin of deference to
the tribunal’s decisions, especially on procedural matters, this is a clear case of a serious breach of the rules
of natural justice and to decide otherwise would be to reduce the content of those rules to a vanishing point.”
Ibid,, para. 79. 47122 TP JF HAo| High Court, Court of Appealo] 2.2 HHOJA}F Z7F TSR
Fagdor Hogsiolont drlze SR Faade] 143 240t o] HolM AmEs F=
Y& opiRloc,
AH dayE, SAE R (AL 20121), 3179; A3, “IAVSARS AN SAEAE Y] F4,”
225%; 0|34, “%Kﬂwxﬁ o] FAaARRS B B AL FAA A, AM21E A2 (20121),
1859H.
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1. Occidental v. Ecuador A7

71 AREEA

vl= 7]Y9<] Occidental Exploration and
Production Company (“Occidental”)< 1999
d o F =29 F7]42 Petroecuadore} A
olol o|FHE 29| ofulE A HoH =7 &

29) A, 49l =2, 315317H X

30) B4 ARt SAIAlo] Batol Golsta] Raloim, AL A8

976 Aoz me} 3A171g
& AR BRI PR Gt B

/\]_ =1} 7H%6’]— 2=
= 74]7:‘0}2113} Occidental > ¢ Al 2Fol|
et gAF 9 e Ha %

Jjj_
Bashs oA ALE 45 3
=)
| .Y

it
oAl F7PHAAI(VATE  d-etadch
NFEZ HRE 270l o] FIHAA
ghaatol o 2001 8 o] -
H< 5—7}7}7‘151 S AFstHA T4
off Fud FPIAAE whdE AL o
SFATE 1 % Occidental 2002'd 11€ 9
Fr=29| Y7t vl=-dFAEE FAHA
(Bilateral Investment Treaty)’d U]= 71t
(National Treatment) $|%lol2}al FAs}
FAEAFAE ANSU HeTTE e
UNCITRAL $A17+2(1976), TAAE 9
= Aoz 747 A Hh

it

=)

Ll SHERYS| WE

dF=2= FAHA 21] 10237} Bz}

TE&3 22 99

SHi1A] <1 UNCITRAL SAf++

o= o2 x|A5}%cH UNCITRAL ZEA1341(1976) All6x A|13}
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O‘C}( ‘Unless the parties have agreed upon the place where the arbitration is to be held, such place shall be

determined by the arbitral tribunal, having regard to the circumstances of the arbitration”).
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o A} A ©K(investment agreement)
Fstal, FIPAA g o F s o
Aleke] A Add EAS & 4 3
ouw A0z A2 (@A i

3@ BAA] 250k Wol B3t 24

S
2

31) |4 Aoz &

A gL he e,

ST

C}. APHAMAL A M(justiciability) ol
2ot P WS Tt

(1) Occidental®] 7%+

dF=== 204 88 F= AT
(High Court of Justice)30)°ll A H4
o] &5 A7 dFAEEE TAT
wh BBAL FUsHA BRI,
Aapol] FeE 23l Uth= F 7HA AL

= WAIHTE3D oo thdll Occidental S

jimi
B e

ol

el

AN

1. With respect to its tax policies, each Party should strive to accord fairness and equity in the treatment ......

2. Nevertheless, the provisions of this Treaty, and in particular Articles VI and VII, shall apply to matter of

taxation only with respect to the following:
(a) expropriation ...
(b) transfer ...

(c) the observance and enforcement of terms of an investment agreement or authorization ...

32) Occidental Exploration and Production Company v. The Republic of Ecuador, LCIA Case No. UN3467, Final

Award, paras. 37, 64-65.

33) Ibid.,, paras. 68-77.

34) Ibid.,, paras. 173-177.

35) Ibid.,, paras. 183-187.

36) A AWE AriEe Aot iR 2, 93
asYYor Wl st

2 High Courto] ]+ 54 440] 14]0] afaict. Hoja}

37) The Republic of Ecuador v Occidental Exploration and Production Company, Judgment of the High Court of
Justice of England and Wales [2005] EWHC 774, 29 April 2005, paras. 25-28.
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40) Ibid., paras. 36-42.
41) Ibid., para. 61.
42) Ibid., para. 63.
43) Ibid., para. 66.
44) Ibid., para. 71-72.
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45) Ibid., para. 73.

46) Ibid., paras. 74-76.
47) Ibid., paras. 77-78.
48) Ibid., paras. 86-87.
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49) The Republic of Ecuador v Occidental Exploration and Production Company, Judgment of the High Court of
Appeal [2005] EWCA 1116-9, 9 September 2005, paras. 57-58.
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50) The Republic of Ecuador v Occidental Exploration and Production Company, Judgment of the High Court of
Justice of England and Wales [2006] EWHC 345, 2 March 2006, paras. 47-68.

51) Ibid., paras. 69-76.
52) Ibid., para. 7.
53) Ibid., paras. 77-89.
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54) Ibid., paras. 90-102.
55) Ibid., paras. 103-109.
56) Ibid., paras. 110, 138.
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57) The Republic of Ecuador v Occidental Exploration and Production Company, Judgment of the High Court of
Appeal [2007] EWCA 656-4, 4 July 2007, paras. 25, 28.

58) Ibid, paras. 29-32.
59) Ibid, para. 39.
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2. EMV v Czech Republic 7
7t EMEEC| QK|

AR =25 33Xl European Media
Ventures(EMV) £ 20053 8¢ | Z- 7]
FAF23 BAEA vet A=E
2 gAFATAE MM 28 T
& UNCITRAL FA7F3(1976), A
= 9= Wdew 77 AREYTh
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& $olakA] pob FAol a7} WA

oL Fski
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-

a9 FAEAE A3 FAEE A8
z A% FAFATA ] thde “d7%
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) (Disputes between one of the Contracting
Parties and an investor of the other
Contracting Party concerning compensation
due by virtue of Article 3 Paragraphs (1),
and (3)..)"C.2 At AUk JAHFF
Aze 9 Az £ 4 TABH
Fo] AL FRol wE BHAFY
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et dddol w3 e Ar|stath
9] Zgo] “Fgo2 Qg Rl 3k

Arolglal st gloemz Elel B

r
o
2 Ao

60) European Media Ventures SA v. The Czech Republic,

61) Ibid, paras. 43-47.
62) Ibid, paras. 81-87.
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63) Ibid., paras. 48-68.
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64) European Media Ventures SA v. The Czech Republic, Partial Award on Liability, 8 July 2009, paras. 70-91.

65) The Czech Republic v. European Media Ventures SA, Judgment of the High Court of Justice of England and
Wales [2007] EWHC 2851, 5 December 2007, para. 11.

66) Ibid., para. 22.
67) Ibid., para. 12.
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68) Ibid, para. 26.
69) Ibid, paras. 13-20.
70) Ibid, paras. 31-32.
71) Ibid, para. 34.

72) Ibid, paras. 44-48.
73) Ibid, paras. 53-54.
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(2) Sanum®] %
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rlo
—\o

Aek. =, 2P A0]E ¥H (moving
treaty-frontiers rule)oll &3t HAFgF A
29%0] we} Faro] ARl EAPA S
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A #gF A AEAE 7HA A, 4
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FARHRE FAER st 27
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B4 GAEe 333 2ot A
AAE 47 W vt REFe] A
AAE 7D A, EARHE vhte

o] A8ty she] AFEFO| AR A Aol

75) Sanum Investments v. Lao People’s Democratic Republic (I), PCA Case No. 2013-13, Award on Jurisdiction,

13 December 2013, paras. 51-79.
76) Ibid., paras. 80-110.
77) Ibid., paras. 229-238.
78) Ibid., paras. 239-242.
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amount of compensation for expropriation) ]|
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T8, AleF Aol A5k
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A8} TA ofmel| n]Fo]
wY, FAREY PR 4ol e
el Bg 24 ARt A9
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79) Ibid., paras. 243-269.
80) Ibid., paras. 278-300.
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(2) Sanum®| F7%

A7 SanumS ¥ A8x A3S I
Ao iy ol AFH o2 4T

81) “(3) If a dispute involving the amount of compensation for expropriation cannot be settled through negotiation

within six months as specified in paragraph 1 of this Article, it may be submitted at the request of either par-

ty to an ad hoc arbitral tribunal. (22
82) Ibid., paras. 144-156.
83) Ibid., paras. 157-169.
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84) Ibid., paras. 329-342.
85) Sanum Investments v. Lao People’s Democratic Republic (I), PCA Case No. 2013-13, Award, 6 August 2019.

86) Sanum Investments v. Lao People’s Democratic Republic (I), Judgment of the High Court of Singapore
[2015] SGHC 15, 20 January 2015, paras. 18(a), 21.
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87) Ibid, paras. 24, 30-31.
88) Ibid, paras. 32-34.
89) Ibid, paras. 32, 35.
90) Ibid,, para. 63.
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91) Ibid., paras. 70-78.
92) Ibid., paras. 79-88.
93) Ibid., paras. 99-106.
94) Ibid., paras. 110-111.
95) Ibid., paras. 121-128.
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96) Sanum Investments v. Lao People’s Democratic Republic (I), Judgment of the Court of Appeal of Singapore

[2016] SGCA 57, 29 September 2016, paras. 38-39.

97) Ibid,, para. 40.
98) Ibid, paras. 41-44.
99) Ibid, paras. 47-49.
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Bayview Irrigation District #11 and others v. The United Mexican States, Reasons for Judgment, Ontario
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of international arbitral tribunals are not immune from challenge, any challenge advanced is confronted with
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[Abstract]

Setting Aside of Non-ICSID Investment Arbitral Awards
- Focusing on English and Singapore Cases -

Changwan Han

A Korean court has never dealt with a set aside proceeding of an international investment ar-
bitral award. However, provided that Korea, e.g., Seoul, can be perceived as a neutral place of
arbitration in the future, it is not entirely outside of the realm of possibility that Korea may be
considered as a place of arbitration for international investment arbitration cases between a third
country and an investor who has invested in that country, and that the set aside proceedings of
international investment arbitral awards may be filed in a Korean court. In the set aside pro-
ceedings of investment arbitral awards, issues distinguished from those of commercial arbitration
are addressed in various ways. In light of this, it is necessary to review the cases of other coun-
tries with experiences in dealing with the set aside proceedings so that the relevant issues can
be ascertained. This research attempts to examine a few cases in the U.K. and Singapore in or-
der to identify which issues may be addressed in the set aside proceedings, and to review their

implications for Korea.

Certainly, the existence of the grounds for setting aside, the specifics and scope of such
grounds, etc., are matters for interpretation of domestic laws in each country of the place of ar-
bitration, and, for the foregoing reason, they are not consistent. Nevertheless, the distinct issues
that exist in the set aside proceedings can be identified by reviewing some of the existing set
aside cases. As can be confirmed in the cases of the UK. and Singapore, (i) whether the juris-
diction of the arbitral tribunal exists is the most common issue in the set aside proceedings of
investment arbitral awards, and (ii) the principle of treaty interpretation in international law shall
be understood to determine the existence of jurisdiction, i.e.,, whether there is an arbitration
agreement. Furthermore, (iii) issues regarding justiciability or judicial restraint can be heavily
debated in the set aside proceedings as an investment treaty is an agreement between andfor

among states and shall be subject to the principle of interpretation in international law, and (iv)
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there may be divergent views over the standard of review as some, on the one hand, would ar-
gue that the courts of the place of arbitration should respect the rulings of arbitral tribunals and
others, on the other hand, will argue for a reexamination of such rulings. As can be seen above,
by analyzing the set aside cases of other countries, we may be able to gain an insight into how

these issues can be addressed in a prospective set aside case in Korea.

Key-words

international investment arbitration, set aside proceedings, United Kingdom, Singapore, juris-

diction, the principle of treaty interpretation, justiciability, standard of review
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4) For greater certainty, in this context, this does not prevent groupings of WTO Members from meeting to dis-

cuss relevant matters or making submissions for consideration by the General Council or its subsidiary bodies.
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6) For the purpose of this Decision, all developing country Members are eligible Members. Developing country

Members with existing capacity to manufacture COVID-19 vaccines are encouraged to make a binding com-

mitment not to avail themselves of this Decision. Such binding commitments include statements made by eligi-

ble Members to the General Council, such as those made at the General Council meeting on 10 May 2022,
and will be recorded by the Council for TRIPS and will be compiled and published publicly on the WTO

website.
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“Completion of a judicial sale” means
that the judicial sale of a ship is not sub-
ject to a review in the State of judicial
sale and that, according to the law of that
State, the time limit for seeking ordinary

review has expired.
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1. This Convention applies only to a judi-
cial sale of a ship if:
(@) The judicial sale is conducted in a
State Party; and
(b) The ship is physically within the
territory of the State of judicial
sale at the time of that sale.
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“The state of judicial sale shall provide
adequate procedural remedies to challenge
a judicial sale before its completion under

the law of the judicial sale.”
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The judicial sale shall be conducted in
accordance with the law of the State of
judicial sale, which shall also provide the
procedures for challenging the judicial sale
prior to its completion and determine the
time of the sale for the purposes of the

Convention.
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If the depository receives the notifica-
tion of modification or withdrawal before
entry into force of this Convention in re-
spect of the State concerned, the mod-
ification or withdrawal shall take effect si-
multaneously with the entry into force of

this Convention in respect of that State.

O Az da

rir
el
12
1o
)
ofo
=

A)38tol| A “conducted’
Fo sl d ESESE dojolr®
1€ Al 7iA AHolg & ¢ J+=

‘ordered or approved’ 2 T3} 2 3FHTH

0>”

O

O A&

A AAuje] A3 ‘clean title’S
HASsInt st FE Yol
claimQlA] o7&} F-asHA £ Fofo| 3
SHT= Ae st HF S
HAloll wEbA = A izE Aeje A3
oo HRE 9BiAE 8&E F Ute
Hol A= oY, Aol AUAA &3
A= A2 AHstA] Fri= o7do] 3l

olol WE YL o] FolXA gk,

maritime

ol A= Afa)z o)g3} =
737k sl 3 2 (AL

2016'd A|49x} UNCITRAL £3]2)7} A

61



O s@msi 2022-03

423 AR Aldag g ARAR2
(Identity Management and Trust Service)E
AestoiaL, ofell wet A4L = 20161
A5521 3] o]0 A RE] 2022 A633}F 39
of ol=2774A] s oAl A’ =9 E
S S

Lt =

kO

H

of0

O Aoz Adaz] Anlz AgAke] o

A6Z(d)<t A4z A18Hc)2] “subscribers
and third parties’E ‘subscribers, relying par-
ties and other third parties’ 2 43} K
o FAA s fAs7|=2 st

ABIZ: ABATE AEl2T AFHE 2
o BYFRE 5T T8 G0k B
the 2L RS Agte] glon,

A= etk

-

O Aoz A7z Abgate] A9

A9zt Allox=rt H-3| ddE L8
7b dv= el bt #9292 ‘method’
2Fol| “reliable’& 713}, “electronic iden-
tification’ 2l “identity proofing’= 713}
A= Agko] AN “reliable method’2F
= o] AlF kol BEF HfA]l 7]Fo]

Je ALz 238jE  du= 7t Al
715 0

ool sl m=, ArlxEs 4l
62

i)
Il
rr

A0zl 27t FthA 7120l sl H7}E
Aol #3ke] e} glglens za
o ‘in accordance with article 10, para-
graph 1'& F7FskAal Abeiaia, o]l
s dF F7h= Aoz Age Ass
off 3t A2 H7Hex post)THe THESIE
Z ASA H7Hex ante)S TS A10Z

A= Q1 gFoloF Bk FAshelh

rr

=9 Ay Agzd| #el F2 oA
HAEE NG| 2 st ar ot 2ol 4

Subject to article 2, paragraph 3, where
the law requires the identification of a
person for a particular purpose, or pro-
vides consequences for the absence of
identification, that requirement is met with
respect to identity management services if

a reliable method in accordance with ar-

ticle 10, paragraph 1, or article 10, para-

graph 4, is used for the identity proofing
and electronic identification of the person

for that purpose.
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(b) Deemed to be as reliable as appro-
priate if proven in fact by or before
a court or competent adjudicative
body to have fulfilled the function
described in article 9, by itself or

together with further evidence.
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recognized by such jurisdictions are
identical; or

(b) Substantially equivalent or higher
level of assurance, in all other
cases.

2. For the purposes of determining sat-
isfaction of paragraph 1, regard shall
be had to recognized international
standards.

3. An identity management system, iden-
tity management service or identity cre-
dential shall be presumed to satisfy
paragraph 1 if [the person, organ or
authority specified by the enacting ju-
risdiction pursuant to article 11] has
determined the equivalence, taking into

account article 10, paragraph 2.

1. The result of electronic identification
provided outside [the enacting juris-
diction] shall have the same legal ef-
fect in [the enacting jurisdiction] as
electronic identification provided in
[the enacting jurisdiction] if the meth-
od used by the identity management
system, identity management service or
identity credential, as appropriate, of-
fers:
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64

ol A2sEe A 7% E3siy

712 3tk

3. UNCITRAL ZAF2 3=l =A
719 AP 93 dxek oA
a2l )=



O HM5bxE UN= A&7 223 (UNCITRAL) =2[2

7t =o| Au}
BaHe A543} UNCITRAL 3] 99

A Ael® 71 UNCITRAL 2471224
2] UNCITRAL Conciliation Rules& A7}
2zAdoky ALY Bk mdl

Ho18) o] WS W ) B
of, 2T E 718 z}%oﬂxi RIS

] ol& GAASo0] =A
Ash7] QA =AY Fo)
3= A2 AUAA FAA A

AE Adsts ol Aol A%+

The parties may agree in writing, in
consultation with the mediator where one
has been appointed, to vary any provision
of the [name of the institutional rule] at

any time.
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