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breach of natural justice. Whilst it is correct that the courts would generally accord a margin of deference to
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of natural justice and to decide otherwise would be to reduce the content of those rules to a vanishing point.”
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(High Court of Justice)30)°ll FA|H4 F A
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71 #dds freste] Adata, A
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1. With respect to its tax policies, each Party should strive to accord fairness and equity in the treatment ......

2. Nevertheless, the provisions of this Treaty, and in particular Articles VI and VII, shall apply to matter of

taxation only with respect to the following:
(a) expropriation ...
(b) transfer ...

(c) the observance and enforcement of terms of an investment agreement or authorization ...

32) Occidental Exploration and Production Company v. The Republic of Ecuador, LCIA Case No. UN3467, Final

Award, paras. 37, 64-65.
33) Ibid., paras. 68-77.
34) Ibid., paras. 173-177.
35) Ibid., paras. 183-187.

36) 94 AR A7hEE ARl oA R, BRe

» O O

nEWURos sz g,

High Courto]X|9F F] 44
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37) The Republic of Ecuador v Occidental Exploration and Production Company, Judgment of the High Court of
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105) Ibid, para. 133.
106) Ibid, para. 150.
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110) Kaj Hobér and Nils Eliasson, “Review of Non-ICSID Awards by National Courts,” in Arbitration under
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Oxford University Press, 2018): 791.

111) Republic of Korea v Dayyani and others, Judgment of the High Court of Justice of England and Wales

[2019] EWHC 3580.
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Interpretation: A Functional Reconstruction (Cambridge: Cambridge University Press, 2016), 3-4. o]2] =4
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Tk, Arbitral Award of 31 July 1989 (Guinea-Bissau v. Senegal), Judgment,

ILCJ. Reports 1991, p. 70, para. 48; United States — Standards for Reformulated and Conventional
Gasoline, WT [DS2/ABJ/R, Report of the Appellate Body, 17; Japan — Taxes on Alcoholic Beverages,
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119) Rudolf Dolzer & Christoph Schreuer, Principles of International Investment Law, Second Edition (Oxford:
Oxford University Press, 2012), 33; Garbrielle Kaufmann-Kohler, “Arbitral Precedent: Dream, Necessity or

Excuse?” Arbitration International 23, no. 3 (2007): 373. T2 WA & %k

2. Saipem Spa v The People’s

Republic of Bangladesh, ICSID Case No ARB /05/07, Decision on Jurisdiction and Recommendation on
Provisional Measures, 21 March 2007, para. 67; S.D. Myers, Inc. v. Government of Canada, Partial Award,

13 November 2000, para. 280.

120) James Crawford, Brownlie’s Principles of Public International Law, 9th Edition (Oxford: Oxford University
Press, 2019), 35; Charles de Visscher, Theory and Reality in Public International Law, trans. by P. E.
Corbett (Princeton: Princeton University Press, 1957), 353.
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Anthea Roberts & Christina Trahanas, “Judicial Review of Investment Treaty Awards: BG Group v. Argentina,”
American Journal of International Law 108, no. 4 (October 2014): 750-751.
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Award, 24 December 2007.
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Bayview Irrigation District #11 and others v. The United Mexican States, Reasons for Judgment, Ontario
Superior Court of Justice, Court File No. 07-CV-340139-PD2, 5 May 2008, para. 63. “While the decisions
of international arbitral tribunals are not immune from challenge, any challenge advanced is confronted with
the “powerful presumption® that the tribunal acted within its authority. An arbitral decision is not invalid be-
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cause it wrongly decided a point of fact or law. The grounds ... must therefore be construed narrowly and
the Applicants must satisfy a high threshold to succeed in having the Award set aside.”

132) The United Mexican States v. Cargill, Incorporated, Decision of Court of Appeal for Ontario, 4 October
2011, para. 46. “[T]he principle underlying the concept of a ”powerful presumption“ is that courts will inter-
vene rarely because their intervention is limited to true jurisdictional errors. To the extent that the phrase
”powerful presumption” may suggest that a reviewing court should presume that the tribunal was correct in
determining the scope of its jurisdiction, the phrase is misleading. If courts were to defer to the decision of
the tribunal on issues of true jurisdiction, that would effectively nullify the purpose and intent of the review
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[Abstract]

Setting Aside of Non-ICSID Investment Arbitral Awards
- Focusing on English and Singapore Cases -

Changwan Han

A Korean court has never dealt with a set aside proceeding of an international investment ar-
bitral award. However, provided that Korea, e.g., Seoul, can be perceived as a neutral place of
arbitration in the future, it is not entirely outside of the realm of possibility that Korea may be
considered as a place of arbitration for international investment arbitration cases between a third
country and an investor who has invested in that country, and that the set aside proceedings of
international investment arbitral awards may be filed in a Korean court. In the set aside pro-
ceedings of investment arbitral awards, issues distinguished from those of commercial arbitration
are addressed in various ways. In light of this, it is necessary to review the cases of other coun-
tries with experiences in dealing with the set aside proceedings so that the relevant issues can
be ascertained. This research attempts to examine a few cases in the U.K. and Singapore in or-
der to identify which issues may be addressed in the set aside proceedings, and to review their

implications for Korea.

Certainly, the existence of the grounds for setting aside, the specifics and scope of such
grounds, etc., are matters for interpretation of domestic laws in each country of the place of ar-
bitration, and, for the foregoing reason, they are not consistent. Nevertheless, the distinct issues
that exist in the set aside proceedings can be identified by reviewing some of the existing set
aside cases. As can be confirmed in the cases of the UK. and Singapore, (i) whether the juris-
diction of the arbitral tribunal exists is the most common issue in the set aside proceedings of
investment arbitral awards, and (ii) the principle of treaty interpretation in international law shall
be understood to determine the existence of jurisdiction, i.e.,, whether there is an arbitration
agreement. Furthermore, (iii) issues regarding justiciability or judicial restraint can be heavily
debated in the set aside proceedings as an investment treaty is an agreement between andfor

among states and shall be subject to the principle of interpretation in international law, and (iv)
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there may be divergent views over the standard of review as some, on the one hand, would ar-
gue that the courts of the place of arbitration should respect the rulings of arbitral tribunals and
others, on the other hand, will argue for a reexamination of such rulings. As can be seen above,
by analyzing the set aside cases of other countries, we may be able to gain an insight into how

these issues can be addressed in a prospective set aside case in Korea.

Key-words

international investment arbitration, set aside proceedings, United Kingdom, Singapore, juris-

diction, the principle of treaty interpretation, justiciability, standard of review
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