ZRAEAZANA | AedQl Ez} Bl

RS 2021. 11, 17. *AAPRA] 2021, 11. 17. *AAZA : 2021, 11. 25.

(= A
[. M2 2. =2 o] FA 2k Z7(Soufraki v.
L F22 7de] AAA A9 UAE A7)
2 FAA e 2A 7 3. ICSID #epoll W FAa} a7dsh 1 AR
I Sl 253 sAe] RzozAel 2 (Siag v. Egypt AF2)

I SHEXERolMe] xfotol Sxiiol chet 4 AARIS] CIF=H(AL Tamimi v. Oman)
olX Tt 1 =Q AT} | 5. %4 H{2] Al7](Seo v. Korea)
L Fe A% . 22
[. 4&D FARAZAS] 2A TR FAR)
ANE 7 A 8usE A <y A
L Ak g o] AAR A4 oFzo] FAAE 1 B 71 71 5

1E AES] FAIL HES gAS FA AAEEA o] AHlE B Zlo] Rt

EA40 2= A} 7t EALR Of(bilateral investment treaty)?] FEJF O}, F]Fofl= WAF 7 E= THREE A}
FAH A (free trade agreement)of| £AeH= BEAS © 5h4Q] Z(Investment Chapter)©. 2 Late]= FE|
Brobick AIRS] of 2= ol2ke] Tl 20| LRt RS T2 EAF FA1E ARSIEA 272 A
U TRl Rt o]He] wgel= R (1o £ARe B4l Y B oo ¢oh % (Agreement between the
Government of the Republic of Korea and the Government of the Islamic Republic of Iran for the Promotion
and Protection of Investments, 0|5} “gh-o]2t BIT 21l $tthE & 4 Ql1, $A19] o2& ojjstel=y} ol
&= 719 ALS-R AN (Free Trade Agreement between the Republic of Korea and the United States of
America, 0]3} “3t-0] FTA”2tal it} & A|117%F EAKChapter 11 Investment)S £ 4~ Ich
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U=z 483t d& =91, -1 FTA A of a Party that is a party to an investment
1112 A3 A-8-82](Scope and Coverage) dispute with the other Party)”2}aL 717 T},

+ 3A ot “o] AL thyol Hate o7t o] FA A A = AALS3
GAkro] et AY fFAshs Ao A 2Fshe] =l F 224 3 A Al Bl (International
S ¥ THThis Chapter applies to measures Centre for Settlement of Investment Disputes,
adopted or maintained by a Party relating o|s} “ICSID”2kaL $Feholl Al ICSID § ek
to) gL sk, 1 e “oE & 2 ICSID FATH&lell ofste] 25 = =1,
A=) EAFAKinvestors of the other ICSID g¢F A25% A1 =7tet e
Party)"o|t}. webd FAEAGoNA Fofst  Alek= = W(national of another Contracting
= Beoh FEgs wy] feiAes ¢ T State) Abo]o] A #ste] ICSID7} #
Azt sl gateof grt3) < 7RITaL fASHAA A2dtel A e
Aof= =WS Aosta ok wapA =

|

ok
H

o, BAgAT) EAUALe o _ ek
& sibstiol MO oim mastope e 1o AARel Sy A
o RS TR AT R T o) Sore Al STECE o
§A2e Ae FARAEAE agg ¢ OP A BT T Y
ool oeld el ASw map o o wel7lE Sk 2

AT ARET, AF Eol, wv] FTA  9Ash gol FAATE Ade Ao

A11.28%+= A 9|(Definitions)2H= ¥4 3} Z ExEA o] ALy 93 g A7 T
of “«y+lolg} g e & GAl= o] Aol AatF o7 A FEAFA o] AS

EALEA ] AR o= g & AL A FAhLAAoo)7| = stk HAFAE
EAAHS @3kt (claimant means an investor A o] AlAelo] EXAZAIY QAL ZHE

3 weg WA, TASA, WAL, 2012, 75,

4) 8 WS Ariet e Aok 29 Afojo] 10| sl 2o] T BoHConvention on the Settlement
of Investment Disputes between States and Nationals of Other States)O|C}.

5) olst ol2fsh FAIE A7 YRS wet ICSID FAftaL |tk

6) 250702 aA|2 i 2ol AYsiAA 2eAiHS e 2 Qe 87 £

528, UALASY AI3H, WEAL 2016, 2053, IASARYS FEPH Ado] oz} et B

SiAYR SAlgt= Aol ARttt Ratadold &7 sigsh= /idS S0l &

2 98 Zoltt.

7) C. McLachlan, L. Shore & M. Weiniger, International Investment Arbitration: Substantive Principles, Oxford
University Press, 2017, para. 5.01.
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FAARe] Aol 7| RA 02 JE B
FAAM A=, FAEAA we} 2ol
= oy A= FAAE AA]H He
o7y Adle] Aee T3S, ¥
HA, SARA A, G
[©)

BT U] BT o] B 02, o) FAASEY BATE ark S
459 BUAAQIA B, PFNARA B, AN A S G Ado] 7}
= o

L. b

g we marstol 7k 9lel AUHEAUY he TECH HolAl 2
o]

9) o] WAtASo] Hlgsto] AR ZshEttn AWstgo, IAEAEA AL ZHotabweisen

als unzulissig)?} 7|Z}(abweisen als unbegriindet)S FE5HA] U=t} o]= JUIHA AL7F iSHA AP

urt 25| el Zoz Az,

o & 50, gk0] FTA| 7|5} thshol=2-& A2 A|7]H Jin Hae Seo v. Republic of Korea, HKIAC Case

No. 18117 APZA0IA = A @710l 250ix|A] okolehi Wekstelie], 1 &8 282 ofefel 2tk

1. DETERMINES that the Respondent’s Preliminary Objection No. 1 be upheld;

2. DETERMINES that the Tribunal has no jurisdiction over the Claimant’s claims;

3. ORDERS that the Claimant’s claims be dismissed].]

10) 2] RIAASOIAE A5 Q0] sk TTho] Zoto] gt ¥
A 27 Gt BEE B8 gkl 230l i dtie
x| oru Zrskeict AAlE 228, UAbASY A13H, ¥

1) SRR

~

: = 504

5 QA2 272 # BRolke olulolck ofo] chulatol EAeHe B4 242 B2
St W32 jurisdiction ratione materiae, M| A7]7tol2t= A& Q45 22 SF W2 jurisdiction ratione
temporistt1l B-2ct,

12) )% Sol, g-ol2t BIT AILECRe]) A2sE SRS 718o] Ajelelat L=e] weloe e, 2718
ol Q3 AlorAe] Yol ofstol 2 AUOE TAET £Agx|T] BAE bRl ofiz Aeie)
(natural persons who, according to the laws of either Contracting Party, are considered to be its national and

have not the nationality of the host Contracting Party)”, “o]= U8} A|FFAALS] Hojl Osto] ey 1
o} loFkAALe] oo} oto] BAfLE AlX| ZAIEE] Q= 1 Aup AlokdAlate] Woldegal persons of
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71Es TAHSE GADSAY, Hel 9 g9 Fo] FUIE gRoAV|E g
oo thekgl el 71Yo] Bl £ th W, ZAFAEFANA ICSID FeF
s WAWEE 5 OS A S oo 9y 8HE fd=ASAY

= o] FAo|th1y) Odfdo| % Ea} 2] 3](United National Commission on
AR FAFATA AR AAHRle International Trade Law, ©]3} “UNCITRAL”
FApAto) efdsh=A] oA R7F BA HE olgta gth FAFA g F= =4
7t AR ¢gon, 3] ICSID TAdAE  AASAE EF Fa AREHACRR
ICSID Hof A5z 2% Zpzolx AHst  FAFA FAAe] Hojo A7t 234
= Bbl= =7 Aot BAFAol Fet FaL YA Gk

& 2 el Aole] #A WA A3

R

_

FAFANTY FAEAFA B £

either Contracting Party which are established under the laws of that Contracting Party and their headquarters
or their real economic activities are located in the territory of that Contracting Party)” Q.2 79|ttt

13) o] 2 S0, 5-0] FTA A11.28X(J9)) % “o|5RAAIQ Aldele 1] AlejAo| 1 qagh 2A=o] 27l
© 20t 2H(a natural person who is a dual national shall be deemed to be exclusively a national of the State
of his or her dominant and effective nationality)” 1 33t}

14) o & =01, k0] FTA Al11.28% (%)) Atd¢lo] obd FAALS W (legal person)©]2fil SHA] 9Fil, 7]
%(enterpris) 0.2 A|A3H T8, 5-0] FTA ALAZ(IONOIA 714 “alAk, AlE, THEUA, B5467]
o RAEA, Wo| E& AR 2R BYtol, F2ABAAXIY ofet WZtolt HRIt A8
AJEf5EIL Ql=X]9] ofHof HA|Qlo] ['] & AlA|(any entity [***] whether or not for profit, and whether
privately or governmentally owned or controlled, including any corporation, trust, partnership, sole proprietor-
ship, joint venture, association, or similar organization)”2 793t}

15) AA|= C. McLachlan, L. Shore & M. Weiniger, International Investment Arbitration: Substantive Principles,
Oxford University Press, 2017, para. 5.58 ©Jo} RFx.

16) £t 749 Aol= EAERo] YAMOR RS Al e RIES ICSID B A2SE A1
iAol ofsto] FI7tRoz Qe ZIQIA7F TR0} =T, Salini v. Morocco AM19] ZANHA L7 FA;
A}9] EAK(contribution), €& 717t =9QF9] X|&(a certain duration), ¥ 2] Q4:(participation in the risks),
BRG] =] @0 TSt 7] of(contribution to the host state’s development) Q710] (FAFEAR I} FusHA
Zotdog) apECta BAF o5, ojzo] IAEAEA ARol ZEA Ashh €9tk Salini
Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, ICSID Case No. ARB/00/4, Decision on
Jurisdiction, 31 July 2001 ZF%E.

9 ®2 S o|2Hl Salini test2fl H2=0), T1of #st A= A BtEl HA, FAEARE, drgAL
2012, 659 o5}t 439H ©o|3}; E. Gaillard & Y. Banifatemi, “The Long March towards a Jurisprudence
Constante on the Notion of Investment”, Building International Investment Law: The First 50 Years of
ICSID, 2016, p. 97 o3} &%,

I7) UNCITRAL 371#Al0] 262 M0 UYSIL UN AFRSFOR sloig FAlale] Buela
AFZ T Rsle % 3t 1976, 12. 15.AF {53 AQ)31/983 = “IAIGAIEE) WA Wtof|A] LAYS)

B9 sfAYH o2 A9 HAj9] 7HX]E Q1A ([rlecognizing the value of arbitration as a method of settling
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o FAZ FA}ICSID Fefel B WA Exxt 94 9o kst A
& FRHem weAs) BRI IS gama age) gRoizen, Bad
, o] FHAA A BAL 4R T4

E AT FA BEE BE sk
A A&AY AR ARl Bato Ae=

EE Y3ttt
SID ¢S fAs e FAFEAFA

AR s el HeTE e

g glout 45 gl 27 (persuasive

authority)7} ¥ TH1®) 3 E}= O ZHE

)

dg] = olos A2 JH]lel tig

T HolA ZAFAEASL FA1R

disputes arising in the context of international commercial relations)”sty “J2|gh EAHO] ofAo]
UNCITRAL ZA|A1S #8312 HAK(rlecommends the use of the Arbitration Rules of the
[UNCITRAL] in the settlement of disputes arising in the context of international commercial relations)”s}% Tt

&, ol UNCITRAL FAfiAo] ZAleatgjolxle 42 2ggol et 20108 7hg iAol &
£S5 FARM o2 WA 2010. 12. 6.8 SQ1E3] A9 65225 “FR|FAl0] EAARZIE BA S THF
st BAS ndlols Thdst Ad&toA &8s Mo ZZ([n]oting that the Arbitration Rules are [*"°]

used in a wide variety of circumstances covering a broad range of disputes, including [***] investor-State dis-

putes)s}7]o] ol 23ict.

18) C. McLachlan, L. Shore & M. Weiniger, International Investment Arbitration: Substantive Principles, Oxford

University Press, 2017, para. 5.39. £3| Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kaplin
v. Plurinational State of Bolivia, ICSID Case No. ARB/06/2, Decision on Jurisdiction, 27 September 2012,
para. 46> 137 5HX] oF2 ZFAgt 27t QAT b2 o, BAIEA ROl 4 SAIEAREA T
2l50] ATEA Asto & S THE oL (duy)7t YTk TAIEH v} 9k,

19) EAIAFE AFAQIY 7|40 g RE o R BARRPL 7140 B9 EAAF 8448 o E £8 WY A

w5oto} & Zlolut, AW APy ot Tt 7182 nlRuAt i
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20)

21)

22)

23)

ol Sof, gl FTA A2 ALz, Al%iQlo] Sxixle] A} aisto] SALGA|RO] AThd RlokA}
2 2R BQW AKIA Q)T SARRAIRY 2L wos 9 A@IA RS ATt
ICSID o A25% ARt olafst wejof 7]at Zolct.

g, uielo) WA, 2ASAR, AL 2012, 75U AV SRo|q BALGA|R AL B e
RHADH Q71 2R 3 BAADE A-RQl BARGAIE 2] WOl 448 Eslo] BAS 3
4 Q7] 2o 2o] FAEAEANE 518% Wast gicke AAle Awstl, 2lo] mebe 2
o] 27tet 2l Atole] BAoI BAstn Feldel WAL U Aoletn 7|ohsh] ojale A 9
o ANE BALGAIR BAS w oSt ExMEE U Eee] ado] ohd 2A|EAEA] B4t At
7} et itk Aol ol g s
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A. Sinclair, “The Substance of Nationality Requirements in Investment Treaty Arbitration”, ICSID Review —
Foreign Investment Law Journal, Volume 20, Issue 2, Fall 2005, p. 357 ©]a}; R. Wisner and R. Gallus,
“Nationality Requirement in Investor-State Arbitration”, The Journal of World Investment and Trade, Volume
5, Tssue 6, 2004, p. 927 O[3t A% oln F 2lof FAF ALFe] FAE FAlAh R Wek LW 2
Douglas, The International Law of Investment Claims, Cambridge University Press, 2009, p. 314 ©0]3}; R.
Dolzer and C. Schreuer, Principles of International Investment Law, Oxford University Press, 2008, p. 46 Rf%.
20061 AHEREl Q9 =AH L 3] (International Law Commission)?] ]uwA B 5o #st 37 ZQH(Draft
Article on Diplomatic Protection, ©]5} “ILC Z9t’o|2t1l stth A|17x2 A%, 922 thayt Attt

“The present draft articles do not apply to the extent that they are inconsistent with special rules of interna-
tional law, such as treaty provisions for the protection of investments.”

Société Générale In respect of DR Energy Holdings Limited and Empresa Distribuidora de Electricidad del
Este, S.A. v. The Dominican Republic, UNCITRAL, LCIA Case No. UN 7927, Award on Preliminary
Objections to Jurisdiction, 19 September 2008, para. 108; McLachlan, L. Shore & M. Weiniger, International
Investment Arbitration: Substantive Principles, Oxford University Press, 2017, para. 5.37.; R. Dolzer and C.
Schreuer, Principles of International Investment Law, Oxford University Press, 2008, p. 47; B2 HA], =
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719] Qicth Saba Fakes v. Republic of Turkey, ICSID Case No. ARB/07/20, Award, 14 July 2010, para. 69.
25) C. McLachlan, L. Shore & M. Weiniger, International Investment Arbitration: Substantive Principles, Oxford

University Press, 2017, paras. 5.14, 5.89.

26) 1930. 4. 12. 0] 1014 AR FHY| 55

St 32K (Convention On Certain Questions Relating To

i "

The Conflict Of Nationality Laws, 0|5} “ZA¥ Foko|gty sith A|l1x. Y22 oh2ut 2t
“It is for each State to determine under its own law who are its nationals. This law shall be recognised by

other States in so far as it is consistent with international conventions, international custom, and the principles

of law generally recognised with regard to nationality.”
¢ gof2 193739 Hawl FRIA] 247]=0] ¥E £ 7Hdst oy gm0 e SRSy
0249 g8 7HK]&= 710 2 "drolEoj Xt} Tan Brownlie, Principle of Public International Law, Oxford

University Press, 6™ ed., 2003, p. 375 &%,

27) C. McLachlan, L. Shore & M. Weiniger, International Investment Arbitration: Substantive Principles, Oxford
University Press, 2017, para. 5.18. ©1E2 ¢ HXA], ZA| &AM, BrYA}L, 2012, 76H.

28) Nottebohm Case (Liechtenstein v. Guatemala), Second Phase, Judgment of April 6th, 1955, I.C.J. Reports
1955, p. 4. 222 Bl 5 EQl T 2 Barcelona Traction, Light and Power Company, Limited, (Belgium v.
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US Conciliation Commission Tribunal-& % A HFAQ] A48 Adshy] $3k 7|Fo
A3 AHAo] BE ALHNA Q7 EHE A 2 v BITY) 4k Ao, ILC =

5]
o] oz}, EAlE EAQle] gsldlqrerel < ATz EA<I0] ¢
e 718 AFsA &2 b AEEEel]  Alste =7kek L AT
M 343 o] AFsHEA A E5S SAOl BAst 1<
A Nottebohm ARAZ o] B8 7 FZRE 7|F02 A} 7175 FHsit)
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3 AE5HoR Pt eu HEA
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HHH, Tran-United States Claims Tribunal < JARSH] SJalAE A =71e] 9

© Notiebohm A& UESAA FAW  Z IS g Fo| JuH BEUL
o Aol uet JwA BEA PAlol  YASHE Tke] AL TSI AT A
£ AR T EHH FAgeal and of  HORRE DG AWAA A fA3)]

fective nationality)o] &7-HTHL FAISHG]  oF k= =Z A <(continuity of nation-
T}3D o]e} e XAgd #HAd 82 7 ality)9] o] IAE o] itk FAH L
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A ot BAFAITY FAE FAl Ao #AfME #E EANA BE EE
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Spain) (Second Phase), Judgment of 5 February 1970, I.C.J. Reports 1970, p. 3; Ahmadou Sadio Diallo
(Republic of Guinea v. Democratic Republic of the Congo), Preliminary Objections, Judgment of 24 May
2007, 1.C.J. Reports 2007, p. 582 = &%,

29) Flegenheimer Claim (United States v. Italy), Judgment of 20 September 1958, 25 LL.R. 91.

30) ILC &9t A|4x0f Thgt commentary= ILC Z9t A|4Z7} Nottebohm AFA0A @ L% EX0lup =7} Alo]
o] AlgA Tl XAt HAMNLS Q AL5HA] ot=rh= A2 HA|5}2C} United Nations, ILC Draft Articles
on Diplomatic Protection with Commentaries, 2006, p. 29 ©|5}.

31) Iran-United States Claims Tribunal, Case No. A/18, Judgment of 6 April 1984, 5 Iran-U.S.C.T.R. 251, p. 265.

32) o] O 1T 7|Eor: A, oYY FAXA, 7IEHAA RO, 3A& 9o Fof So] o C
McLachlan, L. Shore & M. Weiniger, International Investment Arbitration: Substantive Principles, Oxford
University Press, 2017, para. 5.94.

33) United Nations, ILC Draft Articles on Diplomatic Protection with Commentaries, 2006, p. 34 ©o|s}. Ttgh, &
Aolo] 9| ux BaPg YAt 27te] BRI 1 Aoy 27t ohd 3R] 2RS SA0] WA
2 gl Aol o SUsk R0l ol NS WA Ba glo] olax wEU P} shssict
ILC %9 Alex A|13},

34) Z. Douglas, The International Law of Investment Claims, Cambridge University Press, 2009, p. 40 &F%.
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35) R. Jennings & A. Watts, Oppenheim’s International Law, Vol. I, Oxford University Press, 1996, pp. 512-513;
Ian Brownlie, Principle of Public International Law, Oxford University Press, 6™ ed., 2003, p. 460.

36) 20 ¥

B35t AA|= United Nations, ILC Draft Articles on Diplomatic Protection with Commentaries, 2006, pp.
31-32; P. Bernardini, “Continuous Nationality Rule in Invest-State Arbitration”,

Building International

Investment Law: The First 50 Years of ICSID, Kluwer Law International, 2016, p. 165 0|3} &%,

37) =AIES Ol oju] &t o] WAEHIHA B

745l= P. Bernardini, “Continuous Nationality Rule in

Invest-State Arbitration”, Building International Investment Law: The First 50 Years of ICSID, Kluwer Law

International, 2016, p. 166 0|5} &=,

38) OoffoflAl JAlls] BT E = uiet Zo], ARQIo] s =02t ARt w7 MBS VRS R IAS
HUSHES she 20| AuAlol, SAKR0] Tetde FRRoleka Zgshe 2tol AZE S &
7t2 Qsk= 79T <tk K. Yannaca-Small, “Who is Entitled to Claim? Nationality Challenges”,
Arbitration Under International Investment Agreements: A Guide to the Key Issues, Oxford University Press,

2010, p. 214.
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2. T3 ko] FAe} A
(Soufraki v. UAE A}7140))

At EAE 4 (Bilateral Investment Treaty
between Italy and the United Arab Emirate)
oW, 1 Alx A3FL FAAE “dT
=7kl Wl w1 w7k A4S B
f8tal = A (natural person holding
the nationality of that State in accordance
with its law)"ol2}3 o). weby =
Aol Ao a1 e =
AEAFAE A7) AsiAe A

o] olgrejo} Fwlojojo} .
AARNE Gz ool TS His)

I 9T} o] & At AL HEFYPE

o), olgelote] Meo] 2w of 4 o
gelol FHS A B, olgolol

19 old FAE F= 5 HEY 81s

=
ZvE Aol date] 184S 35T F 3l
Aot IHE Bt olggo AR
RS ool o sk 9
Jenl, ol 3 Agtol A FABARI} 1

AL Atolol] Bl flnk 3l
Al 1ol 1991374 AUt =38 HE
ataL Aiutekell AFstAl ol wat G
HGHd oo} 4] ofsto] ot
glop =35 FAsiva F4skih of
of thate] AN FHH o2 =7 44
S FRISHAA AL ogE o} &S X

718 97k QAT £ FA 0| 277}
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39) C. McLachlan, L. Shore & M. Weiniger, International Investment Arbitration: Substantive Principles, Oxford
University Press, 2017, para. 5.831} K. Qureshi QC, Bilateral Investment Treaty Claims: The Essentials,
Wildy, Simmonds & Hill Publishing, 2016, p. 33 o|3to]] £+5% T & A YIS 222 pEYe
A, 4 W7 ol & A= sk a1l )l=AlE £a%h 12 @48 A9t Seo v. Korea AF
W2 9 7o) 2= o] 22l 2019 WAl &2 wgolu, TigtRl=to] GARKIQI Ao & RFAQl

Sxpat 9719 AEe

& Ev e AolA zdstich

40) Hussein Nuaman Soufraki v. The United Arab Emirates, ICSID Case No. ARB/02/7.
41) Article 8, paragraph 1 of the Italian Law No. 555 of 1912.
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o MaBle] 19924 o]F o 1 TS
2ol ] we} A7) ofs) E o
gelolol 19 ol FAZ o2 A%

Cf. SMEFYRe| T

A, A

9 .

o7 olergjo} ZA L FH3 4 9Tt ARG = Zle] 199137

Aol T AT DA Aboof THEO] ¢ Mtk 548 A5 wet ojgglo} =

. ole] Bale] AL o] ojeky  Ae AT AdSHEA oo}
o A B NS 3 ul Qo= Aae  WB Y A o=y =7 4

AQISHAE, dulHow Aao] 1993, 3 O HF LA TET Aol opzke
AEH TS 8 4477 olgelele] A% AAE BASAES
A7 1o

SFAAL T1of) me} ool w5 353 oz ZAWARL ZA WA 23
Aok Fskith o] Ealo)] B3 FAL A= AL 3§
mpRuto 2 AHQle o] xeHE Zaf o] & H/H] ARl &Ik Aroleh= A

o

gejo} GARIA 2003 5. sAR wFgw & DHIRAE FACN SATA WA
& = 2o n|gEske zpale] axslm  APEAANIA SRS wHo] TAIE o

= olgge}l oA, AR= W ojgge}  OlE FABAF} olE AGT A%E U}
9)Emo] 2Ho) o] o|gglol EAz AT FASAT I HAelA s =
2 7)AEe] Q=n} ojetElol WES 3 7 AR AGS vl FAl(accord great

A Ags= AL olggol HEo| AF weight)st7 | &= SHAYE =240 % 1 =4

=1, T17o O™ -
oo 99} 2L BASe| Ay|Hoz 5 ° THFEAE SARIC] Y =7t =9
SEIGIThE Aol QEIA g @ gA) W obde AR S e

AABE NS ojgge} Zulow ox AT Aol Aotk

oT

& olgeiol Anel ATE FFHE AT gm 24 BUe 9T SAd Bajol

42) Article 17(1) or Article 13(1)(d) of the Italian Law No. 91 of 1992.

43) Hussein Nuaman Soufraki v. The United Arab Emirates, ICSID Case No. ARB/02/7, Award, 7 July 2004,
para. 52.

40) 9 AT viof 0] FAY Gore FAUEYOLN £ il A2 olshelial, TV
Az

SHHA] “[i]t is accepted in international

45) Hussein Nuaman Soufraki v. The United Arab Emirates, ICSID Case No. ARB/02/7, Award, 7 July 2004,
para. 55.
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goll we} ICSID Aol Al=H 549 5 U8 S5 AR AHe] oot
Asdy ZneS Bosls AL 245 1d ol AFFoRHN ZAHS IHaY
R-o Aol &= Aozt IAG  tal AT ¢ JEAE AE®S, 4

w, ool AR FHAY FEol ARlo] AEF FAVRIOEE o] A
AARNS] TS U-S(prima facie) SHI g 4 ok AFst TR0

Ol HAME o5 A<l 19924

0|3

A2 3R] ea146) Q3| A Qlo] o]

o}

puid

RERDIE
Th47) =

ogElol FHE HEAGee 1 2k AE

=3
S ool GasA Atrhe 2
2

AAE HEo= 3}1 OB

o]N
ﬂlﬁ’l‘
&
e
i)
kl
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46)

47)

48)

49

~

50)

AR FARHAURIYA Aol 199197 oelo} 2R S STt e o

Tf2bd o|g2lol HUZHE FYAS UFLL 1) (<PAlo] oo} BHL A %ﬂé}i Qickn 442)
s19002) 14 o4 7% a71S 50| oZelot A SluslAirks SRS ¢ v girky A&
C}. Hussein Nuaman Soufraki v. The United Arab Emirates, ICSID Case No. ARB/02/7, Award, 7 July 2004,
para. 67.

|o

>

Hussein Nuaman Soufraki v. The United Arab Emirates, ICSID Case No. ARB/02/7, Award, 7 July 2004,
para. 68.
ZAE B A& Qlo] ojekz|oto]| A A(habitual abode)S F¢=A] U olekzjoto]] JYU &FE0] FAlR]
= = YAE BASIREAIE HE 7802 A%, ol olEe]or HH9 j?Ud“W ol A2 I
7102 YOIt} Hussein Nuaman Soufraki v. The United Arab Emirates, ICSID Case No. ARB/02/7, Award,
7 July 2004, para. 73, fn. 9.
ol A& APMo] tigh d5Ado] Ao S [A|= sh=t, o]<} Hsto vxﬂﬁ‘é—r‘: 4
g AbE AAsHe QAR o) et @5AQS RURint Jlo] FRIHel (22la iy wtel)
Al 92ty WR]5}19IC Hussein Nuaman Soufraki v. The United Arab Emirates, ICSID Case No. ARB/02/7
Award, 7 July 2004, para. 58. U5ABQo] &SE AMA|SE =0]+= C. McLachlan, L. Shore & M. Weiniger,
International Investment Arbitration: Substantive Principles, Oxford University Press, 2017, para. 5.49 0|5} &%,
g, AR Al A oIA ARZ F9lstt 2 glo] ofdishe ARl 108 e of Al 1pA
A0] 7% AHLE SWahe 2 olele Yol Alo] ojgelol RS AsleIcH: S YAl
o SPHE R 913 AIHS Eetol 7] olgelol FAIL 2= 2 UL ZHolo, A1 Aol
ofgoful2E FHe}t MY AdZ AAsHA] il olge|o} §RlZ F5to] AlkS AASIAHAT FA
A AAE QR Hlof] offd FAE S Aolete 5 AR Agstol St e SAEA
Ba2XNe (5715 &stol) A" APEANl 8 Aol wad 4 gtof Uf SE T Hussein Nuaman
Soufraki v. The United Arab Emirates, ICSID Case No. ARB/02/7, Award, 7 July 2004, para. 83.
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3. ICSID 3ol wg 722t 2713}
1 AAK(Siag v. Egypt AF152)

2 B350 A3k HA(Agreement for the
Promotion and Protection of Investments be-
tween the Republic of Italy and the Arab
Republic of Egypt)©l™, I A1z A3k
FAAE “old =7 WE | wet 1L =
B
person holding the nationality of that State in
accordance with its laws)”©]2}al A olsit},

E E‘ITO]‘-J— }\}\t X}ﬁ?_](natural

g, FAEA s HEe] 180] e
U, ICSID @oF Al25% A2d 71a i
FARATY] 284S (FAFA= &
A= A3 A sk
A= AARJLE FAA | 2AHA| G

I ALY ICSID Fofol| w=m, A

r
)

B2 0

>

JRlEo] oot 43 A 14lH
A CFES AR BAsta s A
Z olgg]ole} o|HEQ o] FH ALY 7
%, ICSID TA1¢] AAAT= 24 4
of &3 HEo] A Hedl, o] W Frt

Hole ZAZE AAJNES o|HE —_“[]qu B

51) ofgf] A B = Siag v. Egypt AF11}Victor Pey Casado and President Allende Foundation v. Republic of
Chile, ICSID Case No. ARB/98/2; Toan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L.
and S.C. Multipack S.R.L. v. Romania, ICSID Case No. ARB/05/20; Nations Energy Corporation, Electric
Machinery Enterprises Inc., and Jamie Jurado v. The Republic of Panama, ICSID Case No. ARB/06/19,
Sefior Tza Yap Shum v. The Republic of Peru, ICSID Case No. ARB/07/6 AF19] SA L E T T0of wh
sttt AAJof| stoj= C. Schreuer, “Criteria to Determine Investor Nationality (Natural Persons)”, Building
International Investment Law: The First 50 Years of ICSID, Kluwer Law International, 2016, p. 153 0|5} &%,

52) Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID Case No. ARB/05/15.

53) Yge o 2k

(2) “National of another Contracting State” means:

(a) any natural person [***], but does not include any person who on either date also had the nationality

of the Contracting State party to the disputel.]
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< B, 19899 dlHkE A
HEsPom, o]F ojetg|o} Wy AE
gholl whe} 1993. 5. 3. olEE]o} HHs59)
ofsto] oo} 2l FHSsAH. A
1 Vecchit= Siag®] 24|, ZA3h w23
B olgglol S H{IAN, o|FJE
3t AEsEA 19579 o] E HEHs)
o oJste] o] E F4& HE8 21,
19931 ol&tz]o} 5Nl oste] o]
of =& 3| EATE AHAEC] FA
ojgglo} A& HP®EIL Yt AM

LT
1

of A= AR Abelol tEo] }ith

o];gEb A];ﬁo] o] o]aa]o]. —}}xhjr
W olWES] FHE nistn Yonz
ICSID ool wie} AT ol o]
QT FAe. B9, oREE A
R ERELERES T
et Qlo FH =3 e 4
S 71502 Fk(dominant or effective na-

tionality test)3l|oF T+ E FASHA T

a=)

Cf Sxiergse| Tt

(prima facie evidence)¥d ¥o|m A1AAE
o] Aol 3 HFA A
_]

o
$7h ol PE WYL AAste] Tk B

54) Atticle 5 of the Italian Nationality Law No. 91 of 1992.
55) Atticle 9 of the Egyptian Nationality Law No. 391 of 1956.

56) Soufraki v. UAE AFZ10]AQt ZFo] o]2]olr} opd Q=] =45

o2 =gl

FS3o] w2} ojg2lo THL ALE

57) Atticle 17 of the Italian Nationality Law No. 91 of 1992. SO|§A = o] 222 otofA] AW 2 Soufraki

v. UAE A9 ZXjTA BT} AlAQlo] =4 3]
S Zlolgty WA|stHA] AASH vl 1 x-Fo|ck

A3t SThdevice) 0.2 BQITH= a7} 9lth K. Qureshi

58) AMeIS0] 24 2|S0] IAEAEA AL

2 A5e Sstol A7 olZejol RS AHSE 4 9

QC, Bilateral Investment Treaty Claims: The Essentials, Wildy, Simmonds & Hill Publishing, 2016, p. 33 ©]
st Jeju AP RE AR50 ofgelol A FSo] B BHEAEAE AAel] et Lol
ofuz2tx Y Qtch Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID
Case No. ARBJ/05/15, Decision on Jurisdiction, 11 April 2007, para. 200.
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59) Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID Case No. ARB/05/15,
Decision on Jurisdiction, 11 April 2007, paras. 150-153.

60) Article 10 of the Egyptian Nationality Law No. 26 of 1975.
61) Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID Case No. ARB/05/15,

Decision on Jurisdiction, 11 April 2007, para. 172.

62) Article 8 of the Egyptian Nationality Law No. 26 of 1975.

63) TS S E19759 A AsR)o] “0F of4do] A 255, Aex 2 ATEe| 3ol ofsh
o] o] E A& F =35t 74 (f a foreign woman acquires the Egyptian nationality under the provisions of
the two previous articles)”of] A-&&]=0d], AAOl Vecchix= (19759 =AY Al6x E= A7&27} ofyzh
19561 8 AJ9%0] olstol OIAE RS ASalgls] mhgolets A 9 19759 2R A1%0] T2
W AR Vecchie O] E =RIOIA] © o]4f @J=¢lo] oflete F2 oz Stk 23 19564 =
Ay Aoxeh 19759 AW AEE 2 URolgD, Y MIEE A SO okigel A
(United Arab Republicy@ 3435 o[ FEQ} Al2jojr} RElmA Qg o e oHE 2ulojgid A}

2} 1A e Alke st 9ol gue

£3olgle B, oAE FUe] 2L Fofo] 2L

F 53 A2 25 Q2R o|FUE RUo|QH Al ZUsHA A5 Hst F82 T Ag2
ofL]9itt. Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID Case No.
ARB/05/15, Decision on Jurisdiction, 11 April 2007, paras. 184, 190.

64) Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID Case No. ARB/05/15,
Decision on Jurisdiction, 11 April 2007, paras. 183-187, 191.

48



O IHFASAoIAL] Aeiol FXAIAL 2 oIX fiet - =& EEt & CoiE=4 2 2 Byl ¥e| &4
fective nationality test)y= &2 oJ2|7} ¢l o} BH Wojo| FLA S0l olge o} FH-
& wab opekey BrloA AAle] of sk Al An 77 5ol A
FFHo] Agso] 1 7hed of| FHol & A B3 el M, F AUBAE
WS ZAA7} BAHAL T Aol A PelolA AR Aol ol f=
HZEA © 2 BHshA © 2A3S Held o] &< W -3t Tt WA, Siag v. Egypt A
AL elRr} BASA gethe ol Aol FABRE AR o 77
AE FUHY QREE FAS FANH & A5l e oPE FHS P
oz RIF) 9P 9 AME AEHA ox BEsEA ash ddsE ol gE 4
QFETHL FHAIBHTSO wo| olfE FuREAN) Mg 4w
oz WAATHE WelA FABHR B
2t HE o] Z4o] BS Ml Selgrha
Aol BEA ghgol W WA T T
o2 tRAAE YA, FABHY
£ BARRe] SAA) BAgaw g 4 AR eleFH (AL Tamimi
ool etk 254 27l0] X3 v. Oman)68)
o] $A AHetE ICSID Yofel whe} o] & 71, M
AABIok Fohe 1S ARSI
B 704 988 FARYL v)F3}

24 3 Soufraki v. UAE AVIS 5 o o ool e menqe i)

ARATE AR ofEee 5 19¢ 4 Z3+ 3 73(Agreement between the Government

Adstdviar Ashs oA A

olgelol FAL FPsHe A9 ol

of the United States of America and the

65) IR L= 9 MAS A -85Hran-United States Claims Tribunal, Case No. A/18, Judgment of 6 April

1984, 5 Iran-U.S.C.T.R. 2510 A= 9] AAP} “BA]A0] of|e]7}

L

edy A BEICH

Q1= SH(unless an exception is clearly stat-

= Ag 9ty UGS Champion Trading Company et. al. v Arab Republic of Egypt,

ICSID Case No. ARB/02/9, Decision on Jurisdiction, 21 October 20032] AdA]0]| =95} Tt Waguih Elie
George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID Case No. ARB/05/15, Decision on

Jurisdiction, 11 April 2007, paras. 197-198.

66) Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID Case No. ARB/05/15,
Decision on Jurisdiction, 11 April 2007, paras. 199, 201.

67) FAF 7igol ol FAFE T ICSID §ofo] BAlo #stol= ko) 245 1

6 A%,

68) Adel A Hamadi Al Tamimi v. Sultanate of Oman, ICSID Case No. ARB/11/33.
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71) Article 15(C) of Federal Law No 17 for 1972 Concerning Nationality, Passports and Amendments thereof.

72) Adel A Hamadi Al Tamimi v. Sultanate of Oman, ICSID Case No. ARB/11/33, Award, 3 November 2015,
paras. 271-273.

7 EA1EAe] SR Aok AYAR, 5 FORRE0] A8 QXS g 2 Wrlgve 9¥d
B350 545 Algohe dlol gleng Ap=of tigh A= =R1e] £t 123t Bt S48 Al
Bt gokt w2olck o) A% 178 AX.

74) Adel A Hamadi Al Tamimi v. Sultanate of Oman, ICSID Case No. ARB/11/33, Award, 3 November 2015,
para. 274.

75) 29k gl EARg0l PAIAR! 217t flaolle 2A19] A &/ (effective nationality)0] Q17 = ofoF gt
T= FA2 A B4 2% Eudoro Armando Olguin v. Republic of Paraguay, ICSID Case No.
ARB/98/5, Award, 26 July 2001, paras. 61- 62 AR,
gHH, ICISD FA17} ofd =R EAMEA o= S5 ARAQl =4 AAe] 82 HiAlsh= BAIARI 9
9 14, 5 I1CSID WeF A5 A2 et 5g5A] o0z 9] APl sl H8Hctn vt A
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defined in Article 11.28 (Definitions), [**] of

an investor of the other Party that is in ex-

istence as of the date of entry into force of

371 it C. McLachlan, L. Shore & M. Weiniger, International Investment Arbitration: Substantive
Principles, Oxford University Press, 2017, para. 5.95. o|of gItj&]= F|X|9] WA 2% Serafin Garcia
Armas and Karina Garcia Gruber v. Bolivarian Republic of Venezuela, PCA Case No. 2013-3, Decision on

Jurisdiction, 15 December 2014 RFZ%.
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SlA]= E. Gaillard & Y. Banifatemi, “The Long March towards a Jurisprudence
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[Abstract]

Jurisdiction Aatione Personae With Respect To Natural

Persons In International Investment Arbitration

- Analysis Of Major Arbitral Awards Surrounding Determination Of Nationality
And Multiple Nationalities Of Natural Persons

Seokchun Yun

Protections and privileges under an investment treaty extend only to those who are qualifying
investors. In order to bring an international investment claim, purported claimants must satisfy
the requirements under the relevant investment treaty and the ICSID Convention, as the case
may be. In other words, one needs to be an investor not only for the purposes of invoking sub-
stantive protections of the relevant investment treaty, but also for the purposes of commencing
an investment arbitration as a procedural matter. In practice, the question of whether these re-
quirements are satisfied is categorized as one of jurisdiction ratione personae, in the absence of

which the tribunal must dismiss the claim.

The sources governing the definition of an investor include the relevant investment treaties as
well as Article 25(2) of the ICSID Convention. The definition of an investor varies from treaty
to treaty, and the applicable procedural framework for an international investment arbitration
ranges from the ICSID Convention to UNCITRAL arbitration rules, which makes it difficult to
identify generally accepted principles. Therefore, it is necessary to comprehensively review the

relevant investment arbitration awards and, in addition, jurisprudence on diplomatic protection.

Jurisprudence on the nationality requirement as a prerequisite for diplomatic protection still
matters in the field of international investment arbitration not only because it provides historical
and theoretical background but also because it may be applicable in non-ICSID arbitrations, sub-
ject to specific provisions of the relevant investment treaty. In particular, the principle that each
State settles, by its own legislation, the rules relating to its nationality, but when the nationality

of a person is challenged in international arbitral or judicial proceedings, the international tribu-
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nal is competent to pass upon that challenge is just as applicable in the context of international
investment arbitrations as it is in the context of diplomatic protection. On the other hand, the
requirement of genuine connection or jurisprudence on dominant and effective nationality are

less likely to be applicable in international investment arbitrations.

Various issues surrounding nationality as a requirement for a natural person who seeks to
qualify as an investor have been dealt with in Soufraki v. UAE, Siag v. Egypt, Al Tamimi v.
Oman, and Seo v. Korea. These awards have provided or are expected to provide guidance in
subsequent cases involving the same or similar issues. That said, it is important to note that,
when reviewing the reasoning and findings of the above arbitral awards, the outcome of each
case would ultimately depend on the facts of the matter at hand as well as specific provisions
of the relevant investment treaties and the applicable procedural framework, such as the ICSID
Convention. Further, it would be prudent for purported claimants to take those differences into

account in choosing the applicable procedural framework for their arbitration.

Keywords

international investment arbitration, natural person, jurisdiction ratione personae, nationality
determination, multiple (dual) nationality, diplomatic protection, genuine connection, dominant

and effective nationality, continuity of nationality, Article 25(2) of the ICSID Convention
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