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68) T4 4 ABE
2. Subject to article 7, expert reports and witness statements, exclusive of the exhibits thereto, shall be made

available to the public, upon request by any person to the arbitral tribunal

69) T4 4 A3E
3. Subject to article 7, the arbitral tribunal may decide, on its own initiative or upon request from any person,

and after consultation with the disputing parties, whether and how to make available exhibits and any other
documents provided to, or issued by, the arbitral tribunal not falling within paragraphs 1 or 2 above. This
may include, for example, making such documents available at a specified site.

70) SRR GAALY] AHeE BASH= Zlo] &8 EAJolth Cindy G. Buys, supra note 5, p.138.

71) ‘UNCITRAL 53’4 740’3} 22|42 £33 @ope] T Tsfe] o|afal, *201414 UNCITRAL £
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pp.204-207. X,

7)) BelMA 54 PO AR
1. This Convention applies to arbitration between an investor and a State or a regional economic integration
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organization conducted on the basis of an investment treaty concluded before 1 April 2014 (“investor-State
arbitration”™).

73) RRjHA B Yof Alx
1. The UNCITRAL Rules on Transparency shall apply to any investor-State arbitration, whether or not ini-

tiated under the UNCITRAL Arbitration Rules, in which the respondent is a Party that has not made a rel-
evant reservation under article 3(1)(a) or (b), and the claimant is of a State that is a Party that has not
made a relevant reservation under article 3(1)(a)

74) Chet Al ARKE QRoR] 9 o AlRe] 2Rlo] Lt UNCITRAL S94 F5l0] A& el At of
A, RlA=E JFESHA] o2 FoF GAgolofof stth(LejMA £P4 FoF A2z AlY, A2d).

75) 32, Za]u|of, 7102, 7y}, 7idjol, @] A, AQ A, United Nations Commission on International
Trade Law 21[0]X]9] ‘Mauritius Convention on Transparency’ <https://uncitral.un.org/en/ texts/arbitration/
conventions/transparency/status> (2021.07.03. Z]&5}3).

76) QA AESAR] 31 WelolAlE EAAAA L 357170 AR B WE Hox A3 AR
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77) ICSID, Working Paper #5 : Proposals for Amendment of the ICSID Rules (2021), p.1.
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4. The Centre shall not publish the award without the consent of the parties. The Centre shall, however,
promptly include in its publications excerpts of the legal reasoning of the Tribunal.

79) UNCITRAL £HA Al H3x

1. Subject to article 7, the following documents shall be made available to the public: the notice of arbi-

tration, the response to the notice of arbitration, the statement of claim, the statement of defence and any
further written statements or written submissions by any disputing party; a table listing all exhibits to the

aforesaid documents and to expert reports and witness statements, if such table has been prepared for the
proceedings, but not the exhibits themselves; any written submissions by the non-disputing Party (or

Parties) to the treaty and by third persons, transcripts of hearings, where available; and orders, decisions

and awards of the arbitral tribunal.
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2. Unless either party objects, the Tribunal, after consultation with the Secretary-General, may allow other

persons, besides the parties, their agents, counsel and advocates, witnesses and experts during their testi-

mony, and officers of the Tribunal, to attend or observe all or part of the hearings, subject to appropriate

logistical arrangements. The Tribunal shall for such cases establish procedures for the protection of propri-

etary or privileged information.
81) 7H7 ICSID SAHAIQE Al672

2. In determining whether to permit a non-disputing party submission, the Tribunal shall consider all relevant

circumstances, including:

(a) whether the submission would address a matter within the scope of the dispute;

(b) how the submission would assist the Tribunal to determine a factual or legal issue related to the pro-

ceeding by bringing a perspective, particular knowledge or insight that is different from that of the par-

ties;

(c) whether the non-disputing party has a significant interest in the proceeding;

(d) the identity, activities, organization and ownership of the non-disputing party, including any direct or

indirect affiliation between the non-disputing party, a party or a non-disputing Treaty Party; and

(e) whether any person or entity will provide the non-disputing party with financial or other assistance to

file the submission.

82) QJE R X} 974 A (amicus curiae brief)= LATH &
A4 & Al
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]

& & Qlt} Tomoko Ishikawa, supra note 10, p.411l.
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83) ¥ ZUt= ZA|HAS BEUEAHA AZFE 4% 9lch Rodrigo Polanco Lazo, International Arbitration
in Times of Change: Fairness and Transparency in Investor-State Disputes, Proceedings of the Annual
Meeting (American Society of International Law), Vol.104 (2010), p.594.
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[Abstract]

A Study on the Transparency of Arbitral Proceedings under
Investment Treaties in Korea

Paek Ji Yeol

International investment arbitration addresses public policies of the countries involved, and
has significant effect on various stakeholders. As such, transparency is one of the key require-
ments for these arbitral proceedings. Enhanced transparency of arbitral proceedings offers many
benefits including the promotion of legality, consistency, and democratic values. Caution is
advised, however, while promoting the transparency of arbitral proceedings, as the efforts may
go against the arbitral parties’ intentions, undermine the efficiency of the proceedings, and cause
political controversies. In Korea, the issue of arbitral transparency surfaced after the Lone Star
case hit the country’s headlines. As such, it would be meaningful to study the transparency of

arbitral proceedings under investment treaties in Korea.

As for the current status of transparency of arbitral proceedings under investment treaties
Korea, the bilateral investment treaties (BITs) signed by Korea do not have provisions on
‘transparency of arbitral proceedings.” Nor do they incorporate the 2013 United Nations
Commission on International Trade Law (UNCITRAL) Arbitration Rules, to which the
UNCITRAL Transparency Rules apply. In addition, while Korea included provisions on
‘transparency of arbitral proceedings’ ‘amicus curiae,” ‘expert reports,” and ‘submission by a
non-disputing party,” in the investment chapters of some free trade agreements (FTAs), a larger
number of the country’s FTAs do not have such provisions. Furthermore, none of the Korean
FTAs refer to the 2013 UNCITRAL Arbitration Rules. Given these facts, Korea is hardly a
country that offers full transparency of its investment arbitration proceedings. Provisions on the
transparency of arbitral proceedings form the legal foundation for the Korean government’s pub-
lication of information on investor state dispute settlement (ISDS) cases. The Korean govern-

ment has made sufficient information available for cases such as the Elliot and the Mason case.
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However, in other cases such as the Lone Star case and the Dayyani case, the government was

prevented from full disclosure by the relevant investment treaties.

The following paragraphs analyze provisions on arbitral transparency in the Korean legal
system. Many Korean laws including the Civil Procedure Act provide for disclosure of court
judgments, trials, perusal of litigation records, and statement of relevant witnesses. Article 9 (1)
2 (information pertaining to diplomatic relations) of the Official Information Disclosure Act can
be used as a ground for non -disclosure against disclosure claim in ISDS cases involving Korea.
In fact, the same provision provided the legal ground for the non-disclosure of notice of arbi-
tration in the Lone Star, Minister of Foreign Affairs, and National Tax Service Commissioner

cases.

Based on the findings explained above, this study explores ways to promote transparency of
arbitral proceedings in Korea. Adopting the UNCITRAL Transparency Rules and the Mauritius
Convention on Transparency is not a readily available option for Korea. The rules and the con-
vention require states to disclose witness statements, expert reports, and even tables listing all
exhibits, which may disrupt arbitral proceedings and may be inconsistent with the intentions of
the parties. A comparison with the Korean legal system indicates that the scope of arbitral trans-
parency under the rules and convention is excessively broad. Consequently, Korea needs to
improve the transparency of its arbitral proceedings by joining and revising investment treaties
in the long-term, all the while adopting the revised International Centre for Settlement of
Investment Disputes (ICSID) Arbitration Rules. However, while the enactment and revision of
investment treaties may allow Korea to set the degree of transparency of arbitral proceedings
acceptable to Korea, it may take prolonged time and go against the intentions of the
counterparties. The revised ICSID Arbitration Rules seem to promote arbitral transparency while
minimizing the negative side effects. The revised ICSID Arbitration Rules are scheduled for
adoption in early 2022. Korea needs to actively utilize the rules to enhance the transparency of

arbitral proceedings.

68



O B3 SAEEY SAHEC FHY AT

Key words

Transparency of arbitral proceedings, BIT, FTA investment chapters, Lone Star case,
Enactment and revision of investment treaties, UNCITRAL Transparency Rules, Mauritius

Convention on Transparency, Revised ICSID Arbitration Rules

69



