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1) The Biden Plan for a Clean Energy Revolution and Environment Justice, available at https://joebiden.com/cli-
mate-plan: “[...] the Biden Administration will impose carbon adjustment fees or quotas on carbon intensive
goods from countries that are failing to meet their climate and environment obligations.”

2) USTR press release, “Remarks from Ambassador Katherine Tai on Trade Policy, the Environment and Climate
Change”, 04/15/2021.
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5

) European Commission, Keynote speech by President von der Leyen at the World Economic Forum, 16
September 2020.

European Parliament, “Resolution towards a WTO-compatible EU Carbon Border Adjustment Mechanism”,
2020/2043(INT).

0= A Nordhausy= =A|AQ1 e FASALE WA|skL 24=0] ©@agts 42 S4717] 9
ZQ=0] 7|22 (Climate Club)& Z/J5to] 359 BA7IAAS A6t ulgol=o] BaS Pt
Z1& A|Qtli2tt}: Nordhaus, W., “Climate Clubs: Overcoming Free-riding in International Climate Policy’
American Economic Review 2015, 105(4) & “The Climate Club: How to Fix a Failing Global Effort”, Forelgn
Affairs 99(3), May/June 2020.
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6) YL, 2718 25 e =28 S M olns: 228 4, B2=44 5 5247, 2021 4.
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19.7}; Prag, A., “The Climate Challenge and Trade: Would border carbon adjustments accelerate or hinder cli-
mate action?”, OECD Background paper for the 39™ Round Table on Sustainable Development, 25 February
2020.
SARFAA V3 TYLACR LS AR oMY, VISHHAT BHHY FHE, BYUE
A1, 2005 o 22, “Eade] FHHLA et WO WA W, FALSIAES 350, 2010, 3;
A9, “WTO Compatlblhty of Carbon Motivated Border Tax Adjustments - Border Adjustibility of Carbon
Taxes”, =AY e8] =F 55(2), 2010. 6,; T2, 7] 2Hotet WTO: HAMlEd 74274, A2tista wst
G4 AAAEA 3, 2011 o[R7], "WIO B 49 FAAZR et 97 - HaAlel vha el
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Ao g ARRFAL 30(1), 2021. 3.
8) Flannery, B., J. Hillman, J. Mares and M. Porterfield, “Framework proposal for a US Upstream GHG Tax with
WTO-Compliant Border Adjustments: 2020 Update”, Resources for the Future, Report 20-14, October 2019;
Harrell, P., “How Biden Could Use Trump’s Trade War Thumbscrews to Fight Climate Change”, Foreign
Policy, August 2020; Reinsch, W., “A Trade Policy for the 20s, Climate”, CSIS commentary, January 26,
2021; Marcu, A., M. Mehling and A. Cosbey, “Border Carbon Adjustments in the EU: Issues and Options”,
ERCST Roundtable on Climate Change and Sustainable Transition, 2020; Lamy, P., G. Pons and P. Leturcq,
“Greening EU Trade 3: A European Border Carbon Adjustment proposal”, Europe Jacques Delors Policy
Paper, June 2020.
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10) GATT, “Report of the Working Party on Border Tax Adjustments”, adopted on 2 December 1970, BISD

185/97, para.5.

11) United Nations Framework Convention on Climate Change (1992), Article 3.1: “The Parties should protect
the climate change system [...], on the basis of equity and in accordance with their common but differentiated

responsibilities and respective capabilities. [...]”
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12) Paris Agreement (2015), Article 4.3: “Each Party’s successive nationally determined contribution will repre-

sent a progression beyond the Party’s then current nationally determined contribution and reflect its highest

possible ambition, reflecting its common but differentiated responsibilities and respective capabilities, in the

light of different national circumstances.”

13) OECD, “Linkages between Environmental Policy and Competitiveness”, OECD Environmental Working Paper
No.13, 2010; Reinaud, J., “Issues behind Competitiveness and Carbon Leakage: Focus on Heavy Industry”,
IEA Information Paper, 2008; Krugman, P., “Competitiveness: A Dangerous Obsession”, Foreign Affairs,

March-April 1994, pp.28-44.

14) Stephenson, J. and S. Upton, “Competitiveness, Leakage and Border Adjustment: Climate Policy Distractions?”,
discussion paper prepared for the OECD Round Table on Sustainable Development, 2009.
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15) Bhagwati, J., “Trade and Environment: the False Conflict?”, in Durwood Zaelke et al., Trade and the
Environment: Law, Economics and Policy, 1993; Esty, D., Greening the GATT, Institute for International

Economics, 1994.

16) WTO & UNEP, Trade and Climate Change, WTO-UNEP, 2009, pp.49-58.

17) 93t 37 A o) thgt o] 2A =9]= t}2-S AFX: Jackson, J., “World Trade Ruels and Environmental
Policies: Congruence or Conflict?” 49 Wash & lee L. Rev. 1227, 1992; Cosbey, A., “Trade and Climate
Change Linkages”, A Scoping Paper produced for the Trade Ministers’ Dialogue on Climate Change Issues,
International Institute for Sustainable Development, 2007, Copeland, B. and S. Taylor, Trade and
Environment: Theory and Evidence, Princeton University Press, 2013.
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18) WTO-UNEP (2009), supra note 16.

19) Holmes, P., T. Reilly and J. Rollo, “Border carbon adjustments and the potential for protectionism”, Climate
Policy, Vol.11, No.2, 883-900, 2011; IIEF (Indian Institute for Foreign Trade), “WTO Compatibility of
Border Trade measures for Environmental Protection”, Centre for WTO Studies, 2010; Evenett, S. and J.
Whally, “The G20 and green protectionism: will we pay the price at Copenhagen?”, CIGI Policy Brief, 2009.

20) SIR=GA 2021, 6. LAL 2Rl HATAP.. PAGOIA A=RlE =AANe] A"
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21) Pascal, L. et al. (2020), supra note 8, pp.6-7.
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22) Pascal, L. et al. (2020), supra note 8, p.8; Evans, S., M. Mehling, R. Ritz and P. Sammon, “Border Carbon
Adjustments and Industrial Competitiveness in a European Green Deal”, EPRG Working Paper, 2020;
Monjon, S. and P. Quirion, “Addressing leakage in the EU ETS: border adjustment or output-based alloca-
tion?”, Ecological Economics, Vol.70, No.11, pp.1957-1971.
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23) Marcu, A. et al. (2020), supra note 8, p.34; Pauwelyn, J.,
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“Statement of Joost Pauwelyn, Testimony Before

the Subcommittee on Trade of House Committee on Ways and Means, 24 March 2009”, Committee on Ways

and Means, U.S. House of Representatives, 2009.

24) S.1766 - 110" Congress: Low Carbon Economy Act of 2007.
25) $.3036 - 110" Congress: Climate Security Act of 2008.
26) HR.2454 - 111" Congress: American Clean Energy and Security Act of 2009.
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27) S.2940 -
American Opportunity Carbon Fee Act of 2019.

113" Congress: American Opportunity Carbon Fee Act; reintroduced as S.1128 -
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116" Congress:

28) HR.7173 - 115" Congress: Energy Innovation and Carbon Dividend Act of 2018; H.R.763 - 116" Congress:

Energy Innovation and Carbon Dividend Act of 2019.

29) HR.2307 -

17" Congress: Energy Innovation and Carbon Dividend Act of 2021.

30) The Biden Plan for a Clean Energy Revolution and Environment Justice, supra note 1.

31) The New York Times, ‘Biden Wants Leaders to Make Climate Commitments for Earth Day’, 13 April 2021.
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32) USTR press release, supra note 2.
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33) Wall Street Journal, “Carbon Tax Sidelined in Biden’s Push on Climate, Taxes: President, some Democrats

fret over inequities from pricing carbon, despite lack of evidence”, 14 March, 2021.

34) Financial Times, “John Kerry warns EU against carbon border tax: US climate envoy ‘concerned’ about trade

implications of Brussels’ plans”, March 12, 2021.
35) Kerry QU

2021.4.2: “President Biden believes that at some point in time, we need to find out a

way to have a price on carbon that’s effective.”

36) Reinsch, W. (2021), supra note 8; Harrell, P. (2020), supra note 8.
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37) European Commission, EU ETS Handbook, 2015.
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38) European Commission, Draft Proposal for a Directive of the European Parliament and of the Council amend-

ing Directive 2003/87/EC, December 2007; European Commission, Proposal for a Directive of the European

Parliament and of the Council amending Directive 2003/87/EC so as to improve and extend the greenhouse

gas emission allowance trading system of the Community, 23 January 2008, COM(2008) 16 final, European
Union, Directive 2009/29/EC of the European Parliament and the Council of 23 April 2009, Article 10(b).

39) Lamy, P. et al. (2020), supra note 8; EURACTIV, “France details plans for carbon inclusion mechanism”, 18
May 2010; Carbon Pulse, “Comment: Why is the EU cement sector resisting a CO, border measure?”, 31

January 2017.
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40) European Parliament, supra note 4; Z|A|A, “E
23] 23] WA, 2020. 12. 28.
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41) WTO Committee on Trade and Environment, regular meeting on March 31, 2021.

42) Marcu, A. et al (2020), supra note 8, pp.22-23.

43) EURACTIV, "LEAK: EU’s carbon border tariff to target steel, cement, power”, June 3, 2021.
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53) Hillman, J.,
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54) Lamy, P. et al. (2020), supra note 8; Marcu, A. et al. (2020), supra note 8.
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79) Appellate Body Report on EC-Asbestos, paras.102-103.
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82) GATT Atrticle III:1: [...] should not be applied [...] so as to afford protection to domestic production.

83) GATT Annex I, Ad Article III, para2: A tax conforming to the requirements of the first sentence of para-

graph 2 would be considered to be inconsistent with the provisions of the second sentence only in cases

where competition was involved between, on the one hand, the taxed product and, on the other hand, a di-

rectly competitive or substitutable product which was not similarly taxed.

84) Appellate Body Report on Japan-Alcoholic Beverages II, p.25.

85) Ibid, p.26.

86) Panel Report on Japan-Alcoholic Beverages II, para.6.33.
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87) Panel Report on Korea-Alcoholic Beverages, para.10.100.

88) Appellate Body Report on Japan-Alcoholic Beverages II, p.29.
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90) Hudec, R., “GATT/WTO Constraints on National Regulation: Requiem for an “Aim and Effects” Test”, 32

International Lawyer 619, 1998, p.626.

91) United States-Measures affecting Alcoholic and Malt Beverages, 19 June 1992; United States-Taxes on Automobiles,

DS31/R, 11 October 1994.

92) Appellate Body Report on Japan-Alcoholic Beverages I, p.29.
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93) Appellate Body Report on Korea-Various Measures on Beef, para.133.
94) Appellate Body Report on US-FSC (21.5), paras.208-213.
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100) Appellate Body Report on US-Wool Shirts and Blouses, p.16.
101) Appellate Body Report on US-Gasoline, p.21; Appellate Body Report on US-Shrimp, paras.119-120.
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102) Panel Report on US-Gasoline, para.6.21.

103) Appellate Body Report on EC-Hormones, para.187.
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105) GATT Panel Report on Tuna/Dolpin II, para.3.15.
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106) Appellate Body Report on Korea-Beef, paras.160-166.
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107) Panel Report on US-Gasoline, para.6.37.
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[ABSTRACT]

Carbon Border Adjustment and Its WTO Compatibility Issues:
GATT Atrticles II, Il & XX

Kim, Hocheol

As the Biden plan included carbon adjustment fees or quotas and European Parliament adopt-
ed the resolution toward a WTO-compatible EU Carbon Border Adjustment Mechanism
(CBAM), global businesses and communities draw attention with concern against the possibility
of carbon border adjustment measures. It brings much discussion on the WTO compatibility of

such environmental purposed unilateral trade measures.

This study is to explain the concept and rationals of carbon border adjustment, review current
status of preparatory works and future outlook in the US and EU, and analyze the WTO con-
sistency of such carbon border adjustment measures. In particular, regarding the WTO legality,
GATT Atticle II (border tax adjustment), Article III (national treatment) and Article XX
(general exception) are thoroughly examined and also the areas requiring creative approach are

explored.

Key-words

Carbon Border Adjustment, Emission Trading, Climate Change, World Trade Organization,
GATT Border Tax Adjustment, National Treatment, General Exception
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