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F75%)° °o1& AEE Z HFS AAE I ZIdEe] BRI EsAde 9F
AL glem, o] FoAlME w=o] BAE H o FiL o] tud 2avt lee AlXL
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2) 4" Tier Cigarettes from Korea (DOC Inv. No. A-580-905; ITC Inv. No.731-TA-1465).
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A Ao} 7t vk FEAd S
(reasonable indication)7} =A] ofF-of T
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2 AMAAFH 3878 Al (administrative review) ARl 37 (i)
0|4} 0]F20]X]= A7|K| A (Periodic Review, Tariff Act

of 1930 (as amended) Sec.751(a)) (i) APF¥7dof 715t AjAl(Reviews Based on Changes Circumstances,
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5 Gk WR, A4 013 S, ues a?xﬂﬂs-cp

9) Ibid.,, 126-1279.

10) Tariff Act of 1930 (as amended) Sec. 732(c)(1)(A).
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HE 54 714 DOC <v|FAHUYZHE
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12) Tariff Act of 1930 (as amended) Sec. 733(a).
13) Tariff Act of 1930 (as amended) Sec. 735(a)(1).
14) Tariff Act of 1930 (as amended) Sec. 735(b)(2).
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(domestic like product)ollj)r 32 22 Hol
e ZA A EFHR FF(ike)ol AV 1
23k 55 AFel fle B¢ SA4H &
Toll ol 7 FARRK

< 7HIXITaL &tal 9ltk2d o]ef ##st
o ITCE F53F< TUFH AelA
BAAA A= AFoE B B A
T}24)

most similar) A%

0|2 ENE AF-H O [TCE o7
245 TAAE 2AE FUAFH () =
218 EA 9 8%(physical characteristics
and uses); 2) A5 A 74
(interchangeability); (3) -+%7d Z(channels

of distribution); (4) A§4H4H /33K common

23) Tariff Act of 1930 (as amended) Sec. 771(10).

manufacturing facilities, production processes,
and production employees); (5) 17 2 A3
)
perceptions); (6) 7} (price)®] 67FA 8.4

20 979 fAR HEE V122 B

=
AES AAstE A9 “6-factor test”S E
=

2l (customer and  producer

2 5354F q5E Fdsia g2
TTFEFY N AREBA | wet

3] geofstA ddE 4 e 54 9

E(flexible) MFolgta & & g AAE

i
u] o3t Yl BF S4E g #
sted = A9 3o e A F
o3la QoM 26 ITCE DOCOIA A3
ZA A Fo] o' S dES 5
A ARE AAZ ] 9lo] boce] AR A
+ SHHOE ZARAES] Heo &
SHA] A}ARE T FF Hé%% <
A 5 Ao, =ARAFY] F

BeEd skt o]t v?lﬁ%%%%% Xﬂ/\l

24) Bruce E. Clubb, United States Foreign Trade Law, Voll, Little, Brown & Company (1991), p.565; 855,

TIAIA, 148FH Ol A] AHQ1E-

25) Nippon Steel Corp. v. United States, 19 CIT 450, 455 n. 4 (1995); Timken Co. v. United States, 913 F. Supp. 580,
584 (CIT 1996), Spring Table Grapes from Chile and Mexico, ITC Inv. No. 731-TA-926-927 (Preliminary),

USITC Pub. 3432 (June 2001), p. 5 5-
26) U7, A, 1489

27) 5158 -+ §hU3], “USITCO] ¥hEg msmag oA Q]

AR AL, A9HE A4S (2007), 1669
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(material injury)” & *A}4:3171} 09517
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(harm  which is not
immaterial, or unimportant)’2t32. A 2] 3}

™ 30) ITCollA A A Faf|aA S Y&

inconsequential,

28) Tariff Act of 1930 (as amended) Sec. 771(4)(A).

o o] (i) AN A& 91 ‘%%E (ii)
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of vX= 9 L (i) T

HI TS askal k3D
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71 EgFo] Arfz| el HoAu n= Yo

A arolut ZH9f Hlwate] AT A9l Hol
Al 743 SH(significant) Q1A S AFRE A
Estoof &k, }lo] &F AF2 714
o MAE d&FE H7HE 101/‘1%3

W 5F4FT st FdFY] AT
7] 7}l (significant price underselling)L 7
33k =9 7145 (price depression) =
= 7RG AT ARMEA q45E A
Estojol s, o ® Qs = 4k
H 2= FEFY Hrtel sl BE
e Al 4SS HUFeES st Sl

t}32)

-

2

r

U

g, A-HQ I «913re] WAt

29) 4" Tier Cigarettes from Korea, ITC Inv. No.731-TA-1465 (Final), USITC Pub.5151 (January 2021), p.25.; T}

gk olo] tisto] nl= ¥iEyy2 DOCY ITC7t =1l AJ4tAter ZAM YA E2] »3 At

4EA A

YAPRHrelated parties)ol AL, SENES] FUAAPT EEAES Urt]7E 3 A 23 T

HALE Sl IR AN & =S

SFal(Tariff Act of 1930 (as amended) Sec. 771(4)(B)), &ZA}

S U9 Aatg S Aol Bl B AL gl A9 TS 5 A9l ol 3
1— A O

RIS R Aake &
=3 9k,

30) Tariff Act of 1930 (as amended) Sec. 771(7)(A).
31) Tariff Act of 1930 (as amended) Sec. 771(7)(B).
32) Tariff Act of 1930 (as amended) Sec. 771(7)(C).

= 5= FA(Tariff Act of 1930 (as amended) Sec. 771(4)(C), Sec. 736(d))=
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33) Tariff Act of 1930 (as amended) Sec. 771(7)(F).

34) Tariff Act of 1930 (as amended) Sec. 731(2).

e

FYo2 “QFHby reason of)” A o]0
of 3=t 34 Hl= RIEFRoA EER
“by reason of”®] WS AeHA %L U
of, 7|EH o g o]e} e QA H
& ITCAlA A s i Aok

3 BT

olo] we} ITCx= 7|&E

2 AissAEe] 54

w2

ARE Agste] WBEAE EHsh 8
2ol FALA A, #A 3370 93
FUEA ) FHET STHEASL =
Ao ARARE daFATE dAs
= B EE (i) TUEHAS] WeA
oF HUAE 7HA S WstEA7E DA 3
T A% AHEAT dsHE Ao 3t
)= Fok dAEAS HAsa e
1,36 el me "ol EAshs 2A)
=U A ek F8e] EAstA ok
sh= 7Hdel =ul ARIFEE wlarske]
Adlee] EA)F- B Hg 3t Ak
Bel AAAE dSshe R

35) Angus Chemical Co. v. United States, 140 F.3d 1478, 1484-85 (Fed.Cir.1998), aff’g, 944 F. Supp. 943, 951
(Ct. Int’l Trade 1996); 4" Tier Cigarettes from Korea, ITC Inv. No.731-TA-1465 (Final), USITC Pub.5151

(January 2021), p.27.

36) Certain Cut-to-Length Steel Plate from France, India, Indonesia, Italy, Japan and Korea, ITC Inv. Nos. 701-
TA-387-391 (Final), 731-TA-816, 821 (Final), USITC Pub. 3273 (January 2000); Circular Welded Non-Alloy
Steel Pipe from China, Indonesia, Malaysia, Romania and South Africa, ITC Inv. No. 731-TA-943-947
(Preliminary), USITC Pub. 3439, (July 2001); Allura Red Coloring from India, ITC Inv. No. 731-TA-1029

(Preliminary), USITC Pub. 3595 (April 2003) &
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o] ZAHE TaEe Ammapy  Gow oF 408 BRolH, PlAZRH0S
(Econometric Analysisp®3} -8 AAEA FHo | AHIES AYstd HAA
WS g8slr|E &gch o2 4gHsE FAS B oF 357
olm, HEB/ANA FAHo] B Al ok

ob2d], ITCE JAAMAE BTl 91 301 ez 2457 Q. o9, Exm

of MIZANIAE, 71€, 8 B 2¥ ggug) 2ms o5l
A 71| wsh, = AakAk 2ke) A 4742 ITC A 0] YUH % case = OF
T AL ARG T A A E 70740, 1 F HEHAA 2 TlE) v}
219] A7HA] 840 =udisie] v
Yl tstoi= THH o2 HES 3}
ATH39)

L

iy

BAE AHE 131 AEZ 8Qlo] #H
T} 41)

R

dg 3 a7
JEfl e}t vluwsto] o
CRo 2 AREL A&

= S o] R0l tigt Al
Txﬂ 3 0194 Abe Hﬁﬂ% oI 4 Q= ThdEh aclo riﬂ 17} gﬂ%@ d 59 o2 EU &
ofe} oA ATAoR BREA ot Aoz BHC. I, AT, 142-1439.

38) EAQl A2 Certain Cold-Rolled Steel Products from Argenting, Brazil, China, Indonesia, Japan, Russia, Slovakia,
South Africa, Taiwan, Thailand, Turkey, and Venezuela, ITC Inv. Nos. 701-TA-393-396, 731-TA-829-840 A}
A5 & 4 e, & 242 FAEA vls] A AwidE Qs WAleR v AR S4
o] AU oA 28E7] oL ZAIHO] Qlo] AN E AFREA dit 85 FLoe gl &

e 50 U8t el AjElsln 9lou), Aseo] e el atstn 2 ol EARE o)
ofelg 5oz QlutEb BAo| QubHel WA REElA] 2ata olckn oI Mbid, 143-1459.

39) Uruguay Round Agreements Act Statement of Administrative Action (SAA), HR. Rep.103-316, vol. I at 851-52
(1994), 4" Tier Cigarettes from Korea, ITC Inv. No.731-TA-1465 (Final), USITC Pub.5151 (January 2021),
pp. 27-28.

40 9% Bhaveel GrYYel 24U SEHE 2UYY 3% 710 DopA R H9 w3 0
OF 2&40] Y L% gtAto] 7% 7)&of Z51A] Rot= 42 oJu|SHK(Tariff Act of 1930 (as
amended) Sections 703(a)(1), 705(b)(1), 733(a)(1), 735(b)(1), and 771(24)).

41) USITC <UA}O] E (https://www.usitc.gov) L.
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Sk7)do] Oigk A|Av]|ELE B
20003 5-E 2019%d 12€ Alo] 9l

6=

ITCe] i3] Aol thstel= oule
AEol AW BA4e EUE woh 43
9% Ak 24 F IIC 498 2D Ao Yol B Fa Qi FAloln, 1 A
o 7A0R BerATY, AT, FAHCE 3} I1C AZHANA Aus) PRy
% uE ass B BRS BE AS & wE AEe] AAua
7b AR AR Tl oF 209 ol ALkA

Y rE‘:

HU

olgtol A d=7|gol mla HhEH =
= T R Adol @ Abdl F 2018'd o] 3 4k

QA AFF wish ol Agsa WY S FAES we fEA Ad 229 o
& 9B(®) B0l Hal AR AR sel Awinm, 1 AEe] Bstel 9
Aol e e mEsty 244 shus dek

ZAtel Al ITCE] &%‘ﬁ%sﬂ nPo o
X A
JE o] B4 9ite d 5= 1t a4

of, 1E HE WHEPEAE B d

719Ee] ITC] Ao Akl thad

1. Tapered Roller Bearings

from Korea A}7144)
¢l 93-S F= DOCY FHuRE =A 7} Aloke] e
=]

20179 69 28Y P|=2] The Timken
Company (“Timken”):= W|o1® olES} 4]

T F9 FZEoke) AR £EQ] 97 8UA
b ©]3}] Tapered Roller Bearings (“TRB”)<

ojm|A Ao F= F¥F S LI, Hl= AA dgam(Al A 4 |

42) =799 SR 4U++A| DB.
43) FARRE WMol L2jueprt O g WTO 3l¥=1e] 2A0A BTy, £5] Gyol&s tret &
sta, Mg S Weld oz thEs 71 tha 420] gt Ho| 9l& uf, ¥t ﬂj‘moi lﬂ_ué]
R AR gigsh7] HsliA= So] malige] ARtet Wrio] wet utdE o] g tish 2ot |
gk Aol Wasithe AR o2 o|AY, Al=w, 1219 AL

44) Tapered Roller Bearings from Korea (ITC Investigation No. 731-TA-1380).
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C o= SHEEFAK Medujel 2 e B ANFE:

STUE(he T} olnfEAlS S0l B &l Mejule) FEEERE SHo2

& A 93.28%)= st ml= FU4EY
of FeE F1 Yt FHsH WEg
A&Z 3T

Timken W& o}E Q] W= AR A
AR ZAAES TYE Djin USA
Corporation®] 201619 % il
dF vl 90.5%7F S8R AL, 713t
AFde gujoz 2L 526%7F 7}
sto], AfA o g FAWI} stetstAth

T SRA, B SR 34

Z3tgF 9@ ggolelo] 2014~2016\d 71%h
< AL stEretdla, suidkyg A
3

baokn Fskgekes

N
-
of

§ Aoke ATAAIES] FYFol 3
K A, S EEYE wlste] Aty

© 2 A7} (underselling)® 217} Timken
o Abgdol ofgtd AL o= A= AR
ofate] Fukzlo] H= o] wEel,
A U] szt ZAIYAA E ]
FUOE g Aol B F AeA, F,

ZANEAZS ST 2 49 )

Atole] QAAA fH-7
wetA, olstelld= & AU A
ITCO| Ahs 9F= afsta AA &
=olstalal .

b sl o9l

Lt ITCO| ofid[Zry H =FJZhY
() Ay - A4 34

ITCE v A oA 4do]s) o] §Hel3
ol A%} oy FHP=w, BA AR
3 FHst m= YAAETS FUAE
o] S EfE ZAZH 2AAAZ
o] Ao A7Fssttha SHHAE, 718

3ol Bt A7 F
2718 FRbell A A7Haw

45) Petition for the Imposition of Antidumping Duties on behalf of the Timken Company (DOC Inv. No.

A-580-894).

46) Tapered Roller Bearings from Korea, Inv. No. 731-TA-1380 (Preliminary) USITC Pub. 4721 (August 2017),

pp. 21-22.
47) Ibid. p. 23, p. 31.
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7b AT A, ZAAETIRE S
ZARE] ARSI E Y AL ARl
U, 2 SAREe A AN A E
o] AAFFE EFsly FU A==
7ol Yzt 48 1Hd o vy &
814 QAR 7HE et 2L GgE A
HRAEE Qlst 7HE o] Weiks 7hs
AE T st ol we} oo
2 A A7no g ZAIAAIEC] =
AHE] M S AEe ARE i e
d3lehs A7) Jdtka BrlE ofHua

A sk,
AAFe] AZNB 9
ahel ¥l= AN 71Ads B ¢
3 ahgThe

Fjakelo] 17 GFo] Batel SR
Moz ZAWY7IRE B Tl 4
4, VEEd, A, 18 BA $A, AR
SH, ARAET 2e AYAEE0] 7
AsET, TR AFHRES 45
Holgtky s, throlde zAb
AFol Tl Aol HFH JFE FA
AT WHY & flokn sAA A
Aiael 34 BAL shgle,

48) Ibid. pp. 24-25, p. 33.
49) Ibid. pp. 25-28.

)-U
g
@
&
=2
R
i
n)
N
=
N
f
of¢
20
o)
5
El
ol
0

2) HSAA - Adys] 74

ITCE HEAAH A dn A4 3} FI3}
7%] ZA A FY] = A<l
Hl= W el Hlske] A<l
oﬂHE dA8 F7FIATAL Bgkou
ZA A FS Ul Al A JAF 7
A aRE FAY, gl 9FE 7
FohaL B7] oj¥oal &k§thso

i)

JN _1{}4'
2

-

o FAACE 7HAaae} sk
ITC= AR AF2] A7Fav7} A
SEA|NE, o] & Rlste] = A1e T}
Zof ’4F3Hsignificant) E7F AR

R7)1= ofgoal s+, () TRBY
= U] AFolE ZAMN A FolE T2
B7] Ao o]_roix]J* AaL, A
Aol Ao H7EAAQ a4
factors)o] T8¢ &S = HS 1Y
& o ZAHAAIFS] 7 QEkE /1St
TrjsiEle] HEE rheAdo

]
4, (i) AR VT Tl o] o

50) Tapered Roller Bearings from Korea, Inv. No. 731-TA-1380 (Final) USITC Pub. 4806 (August 2018), p.29.
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28 ) 2kglo] ZAIAIEo R olsk AT Bold W, FF AzLo R £

of MiEgs &2 AL oy FujREe] & Az 9 AiFo R v 3 v
ZANEAES 93 Aol vz st ST AR A, BTIEE Ak
8450 AT A T olwE o 54 55 EUE vT FUATY I
=AU 3 S7PF AE e AolTal Hyto

=4 o] Mz, 7o g9 S EY
& Timken©] ZAFF7]3E o] Aol AJsigh
“Fix It or Exit’o]2}= vHAIE Age Al
shHA 7HAS dAB 29 Aol A= R
tl, o]& Qlste] FujAE2 Timkens T

ol AT & glo] ZANRAES ¥
A =rhal A Arluls) 98
Fotol UL dase @ golgn ) So T ol A AHE A
=3 BAS 53)
{]r 3}%{;}51) T%O}ﬁq
ol EUE ITCx FAIAFS & O AJAKE
3t ARl SR A wA,

T WAL ZAEAF
o} AzbAEzE FAAQ] FAR gRlo
HALE Bk, vrtAAe e4=

A% 1A Fofl, AEFFFA HF
Aleke] 54, Timken®] 222~

B Al met FujRse] F
=g AAE Y SHAAAE A S B A, b= AR £e9 s
% A

fo
&
ins
ol
ol\
N

ol¢} & F7PF I A&
o] FE&7HsKappreciable) 3oy &3}

U712 ZAMNGAIEL V= FE2E 2 5 ek ZAAAE A 949
Add=7E W S B A=Y e 39 Asee 243 AEsa, AUE
Hoh Aow, mF o A3HORe £E0l FARAL FI A WES dlo,

51) Ibid. pp. 30-32.
52) Ibid. p. 35.
53) Ibid. pp. 37-40.
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ITCOlA A= AN GAEFS] & 57 2. 4th Tier Cigarettes from

ui] X17]-.\?_]-uﬂﬂ- /1\_]_'01:-11‘\—]"]6‘“ }\]_o]g] ?_].:‘1]"7&7:" Korea /\]—7‘:]_55)
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glq.l iy ZI: 11;].54) 7|'- Al'(l)_LQ-I 7H-9-
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< 4th Tier Cigarettes (©]3} “4TC")Z A
o]3tH A, 4TCS &% EAo=Z B4
lo] 70 ecm ©]%, 120 cm ©J3}, A&
m ©|3}2] Apo]zo|, UNLHOZ 10%
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54)

55)
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2 A} Qo] ITCOlA AAIHAIZE 5 AAIRAAIE0] A/ butule] 91, 2412 7Ho] stekstLt 7t
AQlgo] AR OL ZAPAIES] 2T TAE 714 WE I ATWAZL GOk WL Algto 2
+ Circular Welded Non-Alloy Steel Pipe from China, Indonesia, Malaysia, Romania and South Africa, ITTC
Inv. No. 731-TA-943-947 (Preliminary), USITC Pub. 3439 (July 2001), Allura Red Coloring from India, ITC
Inv. No. 731-TA-1029 (Preliminary), USITC Pub. 3595 (April 2003) S0] Qlo0, =W Q9] Zt4, =8
AR B BE, TR B B9 53 0lg2 AANIYAE Y FUAY YRR ofs)
Ato]of QAQuptA|7} gtk B ARYO 2= Oil Country Tubular Goods from Austria, Brazil, China, France,
Germany, India, Indonesia, Romania, South Africa, Spain, Turkey, Ukraine, and Venezuela, ITC Invs.
701-TA-428 and 731-TA-992-994, and 31-TA-996-1005 (Preliminary), USITC Pub. 3511 (May 2002), Metal
Calendar Slides from Japan, ITC Inv. No. 731-TA-1094 (Final), USITC Pub. 3873 (August 2006),
Silicomanganese from Australia, ITC Inv. No. 731-TA-1269 (Preliminary), USITC Pub. 4528 (April 2015) 5
ol ek,

4" Tier Cigarettes from Korea (ITC Investigation No.731-TA-1465).
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56) Petition for the Imposition of Antidumping Duties in the matter of 4™ Tier Cigarettes from South Korea

(DOC Inv. No. A-580-905).
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“[W]e plan to gather additional information
concerning whether it is appropriate to define
the domestic like product more broadly than
Commerce’s scope definition,”

“we acknowledge that evidence regarding
some of the domestic like product factors
suggests that it may be appropriate to define the
domestic like product more broadly than the

scope definition.”

o8 geiusst Bstel Mok
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¥, AAH 53] i@ ol
BelFE g A AT} Joka By
< shick

do
QIIQ‘..

O 2AE, () BAEL 2 39 49
HHstA A= v=e] gl e A7)
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2 78I, =4t 4TC U ES
T Thr o2 Ao &AL
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—_

gol A3 FUIE JhsAel Stke
2,59 (i) 7H4 &l et = A
AFL ZAE7IE Bt MRkE o7 T}
ZAo] slratgion, 20181 d Zutol] 714
Asp7F A= o] AT

7VA &tete] olojy o, 53] 20194 %
HE71e] 7hA o] wolH e, ol ZAM
FAFS] FH=Fol 7HE STHE A7

o AU A 5ol FESAT:

I A 2018133 20190 ZAMH /G717
7HA BEE ZAEAE A7 =
7 Al U% AskE Aow Hol
= 3 AU dva B, T
AT ZAMAAZ 71 =& AFS
QAP ES 188 w dAs F7hd

Fo ZAAIFS A7HRE =y
TEAES BulE A A BoEM,

rka

HZAANA ITC= AF-H o7 &85}
I e Y sFEE IdE UE

“6-factor test”l W2 B4 A3}«

o

ofr

57) 4" Tier Cigarettes from Korea, Inv. No. 731-TA-1465 (Preliminary), USITC Pub. 5016 (February 2020), pp.8-11.

58) Ibid. pp. 16-18.
59) Ibid. pp. 20-23.
60) Ibid. pp. 23-25.
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61) 4" Tier Cigarettes from Korea, Inv. No. 731-TA-1465 (Final), USITC Pub. 5151 (January 2020), pp. 20-23.
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w3, (i) o9} e e BFow A
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62) Ibid. pp. 30-36.
63) Ibid. pp. 37-38.
64) Ibid. pp. 39-42.
65) Ibid. pp. 43-47.
66) Ibid. pp. 49-53.

67) ITCOIq DOCE] AAFJAHIZS] Welwrt =]

1, FAT FUIHAE %S A, KT&GE=
A 2 FES FET A9 A
o7 Hole A, =4t
& o3t 7l AE Wy AR A
A7y 7l vk §l= A, FDA - HE
of o3t AAE EA AT brand
loyalty7} 73F wl= @Al ge] 724 &
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el 98S T v & 5 glva

C}. AIAFA

rh

A

& FORT ITCA =4+
5 Adsh] S ssSdE Y
U] 4Fd (Domestic  Like Product/Domestic
Injury)®| ¢S DOCAIA] A3 =AY
A HRT A gt ozH
AHFE) B S o] Fojuet 4%
% Adoleks MelAl 2 ojul7} qlrkey
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Greenhouse Tomatoes from Canada, Inv. No. 731-TA-925 (Final), USITC Pub. 3499 (April 2002), Certain
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A4 53k, 2018

Y, “FYFARAVE T ale] #E AABA E4, TEAHE, 58 AR

ATS - o]k T AHFahet HF o] Z|Efalle #g HwEN T g
o] AA, A AAE AT, A9A A235(2011)

olAY, “WrIFHA A3z - g FAH AH B A3z 28, 3¢ H 3¢S F
Alogr T27) - AFAT;, 269 23(2017)

o|Zhyf, “u]=o] WHFPEA o et TSt AT, AT, A3dE ARE
(2012),

2, 0= Ha ¢ ITC &6
Allura Red Coloring from India, ITC Inv. No. 731-TA-1029 (Preliminary), USITC Pub.

3595 (April 2003)
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[ABSTRACT]

Analysis of the recent negative industry injury determinations
under U.S. anti-dumping investigations and its implications

Young-Jin Jung - Ji-Yeon Song

Given the strengthening protectionist trade policies in the US and globally, the number of
anti-dumping and other trade remedy cases will continue to increase, making it critical for the
Korean industries dependent on exports to have a reasonable policy in place for pricing and
data retention, as well as a coherent strategy for global expansion, sales and marketing, in
anticipation of responding to these protectionist measures. More specifically in responding to
anti-dumping investigations, the Korean industry participants must respond to information
requests with a more robust set of responses, as well as put forward an aggressive and creative
defense strategy in responding to allegations of injury to the specific industries subject to the

anti-dumping measures.

In the past, Korean companies have focused their resources and efforts on formulating a
strategy for reducing the applicable dumping rates in light of a variety of practical limitations
for a more aggressive approach. However, the recent negative injury determinations by the ITC
in the Tapered Roller Bearings and the 4" Tier Cigarette cases against the Korean companies
illustrate the real benefits of providing a more balanced focus on both minimizing the dumping
duty rates, as well as providing a strategic defense in the injury determination side, which

could potentially result in a dismissal of the petition.

In fact, having in place a strategic trade remedy plan for any planned global exports may
help minimize the risk of an anti-dumping remedial action from filed in the first place, in
addition to providing an efficient defensive responses once such an investigation is initiated

against the applicable industry.

30



o= SIEETA Medufoh 2K 2ot BA S L AARE: SEAEEHI) T dlfais Erl2 o 212 Lolnjs) SREARE SMo2

Keywords

US Anti-dumping Investigation, WTO Anti-dumping Agreement, ITC Industry injury

determination, Tapered Roller Bearings from Korea case, 4th Tier Cigarette case

31



T7IQkE. oje] ¥

A vh ke

7+ HE

*

=20 2021, 2. 2.

0. 070

0. =71t of] 7 HE
1. WTO 73
2. TAH ] A

ARIEARQE. A AN A Al 7]

*AAIA0 2021, 2. 8. *AAESAHD 2021. 2. 22.

b
0. Z7otE o2 m Al ZE
L. gAlok-Fa% #-d WTO 3d 34
2. A =oF #H IC

oy
el
ol

V. L7H

[. Eo7}

A Bokol A 54 24l B =
7ol ol Sfl of el AHste] =7t
B4 2A7F 57RIRE BXo7 & A
ol Jalf 5717k A2 oA g oA 2ok
Aol o F2HE WAE F deA, 1
T ZoF A ITIOtR o9] S 83}
T7ke] 229 FEF EA oA <]
dagds Ao )l i Z7IRE
WA} o] A&E AL Utk

rr

=>.4=

S clsish BUR PEA ol
274 AVAIKA o1 F FA|7-2}7) Flntemationsl

32

Trade Organization: ITO) AH-S $3gF ITO
A Z2F 2 Aol A Hl=o] FEEto
AAHERNeH, v ol3]9] ITO FF HIE
A2 ITO Ago| T4k o] o] 1947
GATTOA ITO A% W E W& &
U3k 23] GATT ARIE Z7IFE o &)
zgow RMFHAY o|F = FE
TASSAATE FAEE T A

95
x}%aﬂw AEEEL
&



19473 GATT AA 2% o|$5E AA
o o]27171A] H7ItE 95 &g =
7he] 2o tigk EAo] o el =
E7313, GATTS} WTO A8 A-aE
3t GATT Al1x9] A8} 3o of
g 2B APEA o] o] Folx A
2019 AEE YA o}-F7--F(Russia-
Measures concerning Traffic in Transit) £%3
3 FAET WIo 3d BuAD7}F AFo
t}. o] 13t GATTS} WTO =3t =
7IQEE o ejo} HEH FAE APEA 34
o] tiido] opdEt XA = ojud &
Aol oz IAsHA, A8 GATTH
WTO EAZdzte] 3 F=rets 3d
HF RuA7E HEET] Aol 9w w
& Bt EAo] nprEH A 2
A% Hoz HAL =7ietE A
|9} FAg EA talA= APHA
e AR TE SuA WA dEat
I s 2ske 2ol thal g A]
"2(Cold War Settlement)’ ©| Al

Aok AT Yok

J
=
Mr ox

N
BN

(
J

o>
~
>

iR

it
e

2

|

7] &4

il
of
ol

EYE PRI AFHol FAHS
2 F7lekn o9z Agsu v

2,
o>
re
2
oxl
2
>~
ad
9
E

2 Z@J-EHH 7]_*4/%]

ot
N
=
N
M
_1
-
_Q, 2

S7IIE A9 E
483 54 2=A ta) oud He
HEEA T AEs HAE A tig
AT A FF ST 9o A&
ek Adds = = 7R
wAE STk 2o =7Hs) Hldh

o 2=oF A 5117P°JE oo T4l

GATT #2120l W98 27172 A (self-judg-
ing) 7" (“which it cons1ders”)7P S AT

o ol% A8 %7ke) 54 ZXI 3
g zoF 4 2AARAe 48 vyl

1) Russia-Measures concerning Traffic in Transit, Report of the Panel, WT/DS512/R, 5 April 2019
2) Benton Heath, “The New National Security Challenges to the Economic Order” Yale Law Journal (2020), p.1050

3) Russia-Measures Concerning Traffic in Transit -

Report of the Panel (2019) WT/DS512/R/Add.1, Appendix

D-10 (Executive Summary of the U.S Third Party Oral Statement), p. 106.

33



O s@msE 2021-01

g AR A71AR B Y zoks)
BAG Bl M) ARBLA BAE

i)
ot

o, Al
DR C R G EC P

=
59 % 98¢ ok

TEOE I7IEHE 4

o]F 7 wf, I7IRIE o)} #H
3 GATT AR1Z T4 o)} Ak &=
ZOKFETAFN Y T A =TIREE
of) ] Z%«l AES WTO9 A} Zeko
A I7IQERE. o 9] Z3}e| s A A83}
HEg B A BAS Bote] IR
o 9] &3} ABATALe] IAE HE
B2 11, GATT A21% =718 R. of| 9] %3¢
I HEFTAE A 7P AA 233
Aol gk AE7F Hasa) BRIt

II. F7heks dle] 4 HE
1. WTO 7+

75 =7I24E 0of| 2]

xgo| o1

22k AANA o] ITo 84 &9+ 244
HAoA =TI o8] 2F =oE F
=3 w7ke v=elled 271 v= A
By =0 A3} Mo A7 %9k =9 3}

g iy, YA Fru o

97} Bme) 3ol ofyzt At d9fE
Tshs AR shEA E3Ho
TAHNCH, ITO @4 AA7} ohd =
4 AT A8HE AoE AAEH I
o W= Arul =9 A4 10 ¥F
AR 29h = AAS AAHEA
T7IREE oe)7} MEo] 2o R 4T
A deel HERLA7E 1Mo A AA=
3

WEst BaAsel v TYRe hFE
EBH T 9] HRE Faol
27h7} wl e A

Fusof B YL
FERE AR )
olojo] FIRTHIL SHAA ZBA F7}
2 04194 FAE olgt F71Eo] o8 ¢
8T 7L AT AnpH oz HFe)
o= W URe Hé}aaur. ITo
o] BRel N H FT
W Egngiel ‘mw%%

(emergency)’, ‘HF7F QtHo|C

3R

EZ]E —|;|6_]- —{F AN
ZA
e

0]
]
7531- EXels
Aol

2] (essential

Jﬂ

security interests)’ ¥} 22 A7V &
(open-ended phrases) 2} ‘A SFFAAL7 | 1H=

S}=(which it considers)’¢]&= ]— 123

¢

N

=70
(self-judging) w75 WIA7| = W20 =
ASH AT

4) Mona Pinchis-Paulsen, “Trade Multilateralism and U.S. National Security: The Making of the GATT Security

Exceptions” Michigan J.LL Volume 41 issue 1 (2020)
5) Mona Pinchis-Paulsen, supra note 4, p.148, p. 192.

34



O =7IotE oflel hed AEtetant ®mete| 7|1E HE

oleld B /12E MO B &9 =
olsh A4 SPgelH AAHE o]
(real security interests)= 7{H3tE F-H 2k

F3hol W2 oole AajalA) FoE ol
HE dEdE b e v A5 B of

Lt GATT H21Z= MM HE

T 7FQbR. o 2]} A3 GATT A21%F
Z3FS GATS Al14%2)2, TRIPS 73%0 %
TY T FASHA REEEo o,

WIOo He=7t @A AFx2EA
(Revised  Agreement on  Government

Procurement) A|3Z A1 = HIA &
B2 HFg9E o] 9tk WTO AA A =
7hHE o) 9] 23o] HFEFNAE &St
GATT, AH 21 Y-S 183 GATS, A
A4 B AFFE &3 TRIPSOl&

g E o] gloy mE WIo #obd A
of dEHoZ WYgH A obdol w,
WTO AA A H7bR o &] 23 e] A
£ 9ol tig BA9F alAe] EAVE =

4E 7Hs7do] =T,

6) GATT Analytical Index: GATT 1994 - Guide to GATT Law and Practice (1995) p. 600.

7) GATS A[14220] 2= GATT Al21= A &2 &<

SHAl Aoz SL/dstA, Al2fo 2 GATT A21%&

OFT} H21E )R B ALl His] WTO Aju Az olgjislolo] Bu olng 1Moz stn 9
C}(2. The Council for Trade in Services shall be informed to the fullest extent possible of measures taken un-

der paragraphs 1(b) and (c) and of their termination.)

8) Article III — Security and General Exceptions

1. Nothing in this Agreement shall be construed to prevent any Party from taking any action or not disclosing

any information that it considers necessary for the protection of its essential security interests relating to the

procurement of arms, ammunition or war materials, or to procurement indispensable for national security or

for national defence purposes.

35



O s@msE 2021-01

<GATT HM[21Z=>

0 9] ofifet AYE CIZCZ M =[A] OH—IEHZP
(a) S7H Al Atlel QI otolof gt
At 2Fsks HEE MSSHTS A ASARlH 52—?L t

_o
il
gy

B[] el rir
N A P
i 12 Mo
ig 0= of
S
o S S
et ﬂ_
= ?_; rir >\J
M M
2l 10 o
?“u- t
E
r P
rok rth
;H 2
:*9 e
1
I'E
=S 5
> onx Ihi

H oH

A rir
>
I
rl
4
rl-J

2

|° MM = 7@Mo§ oH 4
tho| j3} ﬂk %K'OI ol THE E=X|
off 2101A12| 1 §fel BI&HAlof F/3t

5} 9 olgo| BAIS 9lsiol HAEE 5ol A}
o|Ro| w2} AR} XHZ Hoks X2 el
s& %

)
r> H
ic >
okl R

() AR1% @3 HE

7R o 9jel st A1z b)F
5l (0@°] WIo €74 o5 fiuke] thgt
o o)A AFg-s 87 v, Al21% (a)
Al QFH o] Q) (essential  security
interest) 7} THE ARQe| OisfA= A <F
o 27| Ao ZAst #HH Xéi
(information) 2] A& X
th AR1Z @Fe ARE Aj
A3 mE JEe AR S ¥t
o, OFH @ w2t FHsHx WTO
3l =] I7REE A Ao gk %
HE AlEdol AAME (@Fo] A&EH=

1

ook
rlo

m
o
FE

O_u
4
¥ o

O_|_4

¢

9) olxf9l, “B7lgka. djele] APztAIc]
(2020) pp. 134~140.

10) OJAISL, “EIAIE mANS] ofdz 3 -
=5, 65(2), (2002), p. 247.

36

- HEAE AR

i,
o
fru
:cl){:ﬂ'
_1>~
i)
%

Z25 YAE
o} FHAA- K Hiﬂ% A9 o] EQl
Eur 100 WTOo A o] HAPgA# 71
AW 1 glom, FTAY HWE9)
g Tt AR NA AU B
7b FAEY, =, S TR A
T7FEC] MABHE REFAE =7}
ZHolA HZata ol v, Al

)

Mg O e R
ﬁc»*;?d

319l olds HAsE Ae Fa3 537
o2 s glon, WHEAR JUA
Bo| sfejold AfE 924
she], Zb o] ‘AYet A 3 (Legitimate
Public Policy Objective: LPPOY S F313}
= HeHolA UG 3H94°]xd3’+ s
3 A Hshe We 72 Fsta
ATk olell ke zk FAol A GATT Al
2028t FrARSE FEfol Awhe] 2)(General
Exception) Z&o] 7HQ1AR REel #H

d AEFE AAEAN HE)ol 285
= TZE Fea Aok

29| ofujet A, =AEee] =%, 65(D),

FhQIu 0] 2771 o|Alut Rlehy ool 2Rt



AR o) sfelo)d Ao W=l o
atof LPPOSH #HAF 9] Halo] Tis)el

uklel7t A gd F Qe FEAA

271747 (self-judging) ol whe} F71QERE o
£ A&t MABRE =2 AR

AE AF7F 7hssivid, AR R 3]

o

(i) ARIZ LT HE

GATT A21x9] =71QtR. o 9] =3}
-, 17 A2z )F siX T 2ol
gk L=t A7 mAEH A oH,
YH ARRES GATT % WTO EAs) 27
A2 3 FEAT A1z B)F A
Ago] #Ag =g =4 1) A QRO
©](essential security interests)2] ¥, 2) A}
7172 (which it considers)2] Jw|e} A3
A& #A, 3) 8 A (necessity) ¥
& 71, 4 ) (i) =] A B A
Aol ojAe] 1 whe] BlgAlddl FH s}
= A9} HHG HFA Y B A
o B9 ToE g=Hnh

GATT AASIA GATT AR1Z b))
I #AHS EAANA= A Z 7R

3| d=e] AEH Aoz Yol
orEon, oy 7R o 9o &
d3 05 GATT 24 AEA=Z 37
A @AY EANAEAZ 35
T A ool et sd dxpt s
=H ATk

WTO €4 ©]% GATT AlR1Z (b)&4
TAG F7IQHE o)) A&7 A}
19961 ml=re] FHp A2 ZA =9
&l =~ W EH(Cuban Liberty and Democratic
Solidarity Act of 1996)%} #H#g w]=r3}
ECZte] thEo] o, sid ®HiiA7}t
Ae=]7] ool ECe 2oz g 4l
7F AA= 3, 19983 wdo] AEH AT

T7IEE o 9o} AT WTO A<
TS AT FATHOE o] FoA AL U=
), v=e] B4y 232%d T 9=
A A g dRE FaAdEA o
& WTO 287t A g5 Aok
w3 20163 $-Agto| Lyt A ote) 3t
T AZAE WTOd |43 dis] A
o}7} GATT Al21Z (b)del W g #

g3 WAE F4e uh Ao BAlokE

11) O] %, “RAR|TRR|Q} QP WTO QPHA; ofjefof] et siAHA] ok 2AIS”, =AIAH AL 150),

(2017) p. 189.

37



O s@msE 2021-01

(i) ARIZ OF AE

UN 8% A2daxe AEske} kx 9]
FAE 9% gakAl Q1S UN KR
golarsle] Hojgith fAA A7
A39xE P RIS 7E Hstel tidk
¥, Wt vy == JHPH o A
g ARES s, Ald1xs Adzs ¢
ARAgo|ALE]7F FAE kY] kS A
A o5 3| &3] ffdte] dAaskAY
HILARY e TAH ARlzAE AS
T e= AL A ol 28k
2004 42 WMD 3k Aghs H2HO02
3= UN 29 15405127, 5ghe] 57
Aol oz th&& HHOE s= ‘UN
22l 1718813 Fo] A AT

GATT A21% (0)% 7182 UN a4 A
770l ZAT kB A o) AR o] A fQte]
s WTO 3|d=50] & Zoete] W

12) UN S/Res/1504 (2004).
13) UN S/Res/1718 (2006).

=

ol WIO @A eF&a} )% of
2 BAES sol, ZAAAY FEEA
5o Ao F ARL o|YEE
<
.

=
AES sk WA 27 AT

=

of gk WTO 3] =3t &A4o] TS 7}
4 AY et ol Bx
ITO A7 29 =2 H A ITO7} =4
AZHUN)2| E47]K(specialized agency)-2-
24 7]58HHA UNS AAF 24, ITO
BAAA z2A g BdAES Pkt
AR T3t SolxE E3lal ITO

Lo orfr

S
s
i_:g
il
N
ofl
P
1o
b
fuj
fru
_t
offt
in
X

o
flo

b 7]¢13th15) B3] WTO AH47|%0] u}
HlE #A)o] Ao UN Aol A}
3] Aojete] s Bl A ol
g WTO 3=t &40 TAst= 7
of A B, 2Ao] HHH AR 5

o147} B 7bs4el itk

Hdo

o

olol Hate] wToo| F4 A5
Ash Fa717 71 et A

A WTO2| 7153} fl/de] oF3t=ar 9l

e

14) JRI7HA] GATT A21% ()2 UATH GATT E+= WTO A& ARl §2-

15) Ji Yeong Yoo and Dukgeun Ahn, “Security Exceptions in the WTO System: Bridge or Bottle-neck for Trade
and Security?” Journal of International Economic Law, Vol. 19(2) (2016), pp. 424-426.

38



O =7IotE oflel hed AEtetant ®mete| 7|1E HE

2.

AgelN FAhel g £ odE & S 2004 FohRAC] B
UN obdmgolas] Aelgtel 2Aste] oozt A 7k ALelA o

WIO 3|UTE0] GATT ARIE ©F  WHOR ARMS AL gouh ol

F7hGkR o9 8 RAARA 39 BEO Aol Yase] FAL
A8 Ao Ast Qo Are  Axdozt gE Yo Bydozy
Aokol gloiRITHe, WTO AAle] S4B WA @feks Zoln, SviuAle)
3 Aol E TE AW a4 488 oad DS S 2d4 99

N

T AL Ao Z HHL (acta jure imperii)©l =32 ¥, FHZ Y
Hacta jure gestionis)1d+ =7 AA| o] T
2. = AHze] AA o] o= A F-HHA E(restrictive

sovereign immunity)®l] 7]¥Fe}al Itk o]
o EAZ =7 #dd 2001 =
A+ 1 ¥ 3] (International Law Commission)
o] =7 A F 2M9E =7t =AW
Rk 9209} AHZF HA ZZAANTRD
£ A8k A=, ILC Z7HFA Y P ok
=AY 4 =7k Lot AdS A

FET vheh Zo] w7ItR d)9] #d
&2 ITO A% 29 =9 FolA v
A 7152 7ol %

7] ol FohEAel ta DAy

16) 2004 United Nations Convention on the Jurisdictional Immunities of States and Their Property.

17) O]=: Foreign Sovereign Immunities Act (FSIA of 1976), ¥=: State Immunity Act (SIA of 1978), T %
Foreign States Immunities Act (FSIA of 1985), &=2: Act on Civil Jurisdiction over Foreign States (ACJFS
of 2009).

18) 2004\ =7tAAC] et FAYPF 4 Z7HHAISE A8 5 s AR dUA 72l (Commercial trans-
actions, A|10X), 2)11-87|2K(Contracts of employment, A|11X), 3)AIRA ms] X RJAH}F Al (Personal
injuries and damage to property, A|12%), )AAHS] 49740 AFE(Ownership, possession and use of prop-
erty, A|13%), 5)K|AIRjAMY 2 AFARRAHE (Intellectual and industrial property, A|14%), 6)3]Al = 7]E}t
CHA|| AFo](Participation in companies or other collective bodies, A|15%), 7)=7t A& -2%F A18H(Ships
owned or operated by a State, A|16%), 8)5A{3r2]Q] & 2(Effects of an arbitration agreement, AJ177%).

19) Responsibility of States for Internationally Wrongful Acts (2001).

20) =AIE AP =71 H4E 4 QO0(s attributable to the State under international law), =7}9] =A%
]8to]| o5t (constitute a breach of an international obligation of the State) At%] E= YA S§QJ(A|2
Z, Elements of an internationally wrongful act of a State).

21) FAPIYEE A9 AF 994 A7 A19: 1)E)(Consent, H20%), DA (Self-defence, A21%), HS %
A](Countermeasures in respect of an internationally wrongful act, A|22%), 4)&7}%} 2 (Force majeure, A|23
%), 5) 2 X(Distress, A|24%), 6)715-0]'F(Necessity, H25%).

=

39



O s@msE 2021-01

= 4%@347]— NS AAZ 3= o9

(exception)9H= ol gt FHto] B st

7k o9 | zdo] 1947
GATT AAoA GATT #A21Z=Z REY¥E
o], ¥A &L TpaRlzekol| A GATT 21%
o} T FARRE FTRER o9 2
g Rkgo] gite|o] gt oldf whe, ¥
B oo9] z3ko] s A&
o oix 7|E FAYHe] BAAE olF
A ARG AYA, 53] I7HdFEt =
ok AN252(7 53], necessity)222}2] A
7}1CT 2 ICSID A A 27 Soll A A
Ho g tFolxth

4

e

'_u

GATT A212 =7IFE o 2)u GATT
A202 LHke 9] 25 <o 9] (exceptions)’ <+
o] = W, A A cdlep o) 44
3} oJujo] tfg HE7} EQ3lt}. Henckels
= @49 4 ASE o|Eahe zoH

22) Article 25. Necessity:

o 9] (exception) Z&o] FAHe LS A
AR shs AFFTAY F 7MY 94
Z%ol tjs] SEHA %
sl ¥1ESkaL 91T Henckelst 57FQFR
¢ ILC %ﬂi-‘%?ﬁé% EX

L
i
N
N
N
[
o)

A25% A

A25ze] sk W B_Zﬂ(only way test)’
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AHAAE A= st 1) =7k 97T
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1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness of an act not in

conformity with an international obligation of that State unless the act:

(a) Is the only way for the State to safeguard an essential interest against a grave and imminent peril; and

(b) Does not seriously impair an essential interest of the State or States towards which the obligation ex-

ists, or of the international community as a whole.

2. In any case, necessity may not be invoked by a State as a ground for precluding wrongfulness if:

(a) The international obligation in question excludes the possibility of invoking necessity; or

(b) The State has contributed to the situation of necessity.

23) Caroline Henckels, “Scope Limitation or Affirmative Defence?: The Purpose and role of Investment Treaty
Exception Clauses: Society of International Economic Law, Fifth Biennial Global Conference (2016), p. 5, p. 11.
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24) Russia-Measures concerning Traffic in Transit, Report of the Panel, supra note 1.
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25) Ibid., para 7.27 (‘Russia asserts that there was an emergency in international relations that arose in 2014,

evolved between 2014 and 2018, and continues to exist. Russia asserts that this emergency presented threats

to Russia’s essential security interests. Russia argues that, under Article XXI(b)(iii), both the determination of

a Member’s essential security interests and the determination of whether any action is necessary for the pro-

tection of a Member’s essential security interests are at the sole discretion of the Member invoking the

provision.”)

26) Ibid., para 7.31 (Ukraine interprets Article XXI of the GATT 1994 as laying down an affirmative defence for
measures that would otherwise be inconsistent with GATT obligations. Ukraine rejects the notion that Article
XXI provides for an exception to the rules on jurisdiction laid down in the GATT 1994 or the DSU. Ukraine
considers that the Panel has jurisdiction to examine and make findings and recommendations with respect to

each of the provisions of the covered agreements cited by either Ukraine or Russia, in keeping with the

Panel’s terms of reference under Article 7 of the DSU and the general standard of review under Article 11

of the DSU.
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28) Russia-Measures concerning Traffic in Transit, Report of the Panel, supra note 1, para 7.24 (The novel and
exceptional features of this dispute, including Russia’s argument that the Panel lacks jurisdiction to evaluate
the WTO-consistency of the measures, owing to Russia’s invocation of Article XXI(b)(iii) of the GATT
1994, requires that the Panel first determine the order of analysis that it deems most appropriate for the pres-
ent dispute. Accordingly, the Panel considers that it must address the jurisdictional issues first before going
into the merits.”)

29) Ibid., para 7.51.
30) Ibid., para 7.52.

31) Ibid., para 7.42 ("The European Union argues that Article XXI of the GATT 1994 does not provide for an
exception to the rules on jurisdiction laid down in the DSU or to the special rules on consultations and dis-
pute settlement contained in Articles XXII and XXIII of the GATT 1994.%)
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32) Ibid., para 7.43 (“The European Union argues that the terms “which it considers” in the first part of Article

XXI(b) qualify only the term “necessary”. Therefore, the existence of a war or other emergency in interna-

tional relations in subparagraph (iii) should be interpreted to refer to objective factual circumstances which

can be fully reviewed by panels. ...

Member, review whether the interests at stake can “reasonably” or

curity interests.”)
33) Ibid., para 7.63.
34) Mona Pinchis-Paulsen, supra note 4, p. 115.

a panel should, on the basis of the reasons provided by the invoking

“plausibly” by considered essential se-

35) Russia-Measures concerning Traffic in Transit, Report of the Panel, supra note 1, para 7.82, 7.101, 7.102,

7.103.

36) Ibid., para 7.104 (‘the Panel finds that it has jusrisdiction to determine whether the requirements of Article

XXI(b)(iii) of the GATTT are satisfied.”)

37) Ibid., para 7.131 (it is left, in general, to every Member to define what it considers to be its essential se-

curity interests.”)

38) Ibid., para 7.132 (‘Rather, the discretion of a Member to designate particular concerns as ‘essential security
interests’ is limited by its obligation to interpret and apply Article XXI(b)(iii) of the GATT 1994 in good

faith.”)

39) Ibid., para 7.133 ("The obligation of good faith requires that Members are not use the exception in Article
XXI as a means to circumvent their obligations under the GATT 1994.”)
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40) 1bid., 7.134 (‘It is therefore incumbent on the invoking Member to articulate the essential security interests

said to arise from the emergency in international relations sufficiently enough to demonstrate their veracity.”)

41) Ibid., 7.135 (‘a Member would need to articulates its essential security interests with greater specificity than

would be required when the emergency in international relations involved, for example, armed conflict.”)

42) Ibid., 7.138 (‘Thus, as concerns the application of Article XXI(b)(iii), this obligation is crystalized in demand-
ing that the measures at issue meet a minimum requirement of plausibility in relation to the proffered essen-

tial security interests, Le. that they are not implausible as measures protective of these interests.

43) Benton Heath, supra note 2, p. 1067.
44) Ibid., pp. 1070-1073.
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45) Tbid., pp. 1074-1080.
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46) Military and Paramilitary Activities in and Against Nicaragua, I.C.J. Reports 1986.
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47) Treaty of Friendship, Commerce and Navigation between the United States of America and Nicaragua of 21
January 1956, 0|} ‘0]-Utetat .5 EAatel R0k

48) A24% A|2%} : Any dispute between the Parties as to the interpretation or application of the present Treaty,
not satisfactorily adjusted by diplomacy, shall be submitted to the International Court of Justice, unless the

Parties agree to settlement by some other pacific means.

49) Military and Paramilitary Activities in and Against Nicaragua, I.C.J. Reports 1986, Supra note 46, para 222
(“...it is covered by the provision in Article XXIV that any dispute about the “interpretation or application”
of the Treaty lies within the Court’s jurisdiction. ...")

50) Al21Z& (1)(d)& : necessary to fulfill the obligations of a Party for the maintenance or restoration of interna-
tional peace and security, or necessary to protect its essential security interests.

51) Military and Paramilitary Activities in and Against Nicaragua, I.C.J. Reports 1986, supra note 46, para 222:
*...That the Court has jurisdiction to determine whether measures taken by one of the Parties fall within such
an exception, is also clear a contrario from the fact that the text of Article XXI of the Treaty does not em-
ploy the wording which was already to be found in Article XXI of the General Agreement on Tariffs and
Trade. This provision of GATT, contemplating exceptions to the normal implementation of the General

Agreement, stipulates that the Agreement is not to be construed to prevent any contracting party from taking

()

any action which it “considers necessary for the protection of its essential security interests”,

52) Oil Platforms (Islamic Republic of Iran v. United States of America), I.C.J. Report, Preliminary Objection
1996 (°]s} “Oil Platforms L.C.J Report 1996”), 1.C.J. Report, Judgement 2003 (|5} “Oil Platforms L.C.J
Report 2003”).
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53) Treaty of Amity, Economic Relations and Consular Rights between the Islamic Republic of Iran and United

States of America of 15 August 1955.

54) A|21% A28} : Any dispute between the Hight Contracting Parties as to the interpretation or application of

the present Treaty, not satisfactorily adjusted by diplomacy, shall be submitted to the International Court of

Justice, unless the High Contracting Parties agree to settlement by some other pacific means.

55) Al20% (1)(d)3} : The present Treaty shall not preclude the application of measures necessary to fulfill the

obligations of a High Contracting Party for the maintenance or restoration of international peace and security,

or necessary to protect its essential security interests.

56) Oil Platforms 1.C.J Report 1996, supra note 52, para. 20 : “The Court, in its Judgement of 27 June 1986 in
the case concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States

of America), adopted the latter interpretation for the application of an identical clause included in the Treaty

of Friendship, Commerce and Navigation concluded between the United States and Nicaragua on 21 January

1956 (1.C.J Reports p.116 para 222, and p.136, para 271). ..

.The Court sees no reason to vary the conclusions

it arrived at in 1986. It accordingly takes the view that Article XX, paragraph 1(d), does not restrict its juris-

diction in the present case, but is confined to affording the Parties a possible defence on the merits to be

used should the occasion arise.”

57) Oil Platforms ICJ Reports 2003, supra note 52, para. 39 : “The question of the relationship between self-de-
fence and Article XX, paragraph 1(d) of the Treaty has been disputed between the Parties, in particular as

regards the jurisdiction of the Court. The United States emphasizes that the Court’s jurisdiction in this case
is limited, pursuant to Article XXI, paragraph 2, of the 1955 Treaty, to the interpretation and application of

the Treaty, and does not extend directly to the determination of the legality of any action of either Party un-

der general international law.”
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58) Ibid., para. 42: “The Court is therefore satisfied that its jurisdiction under Article XXI, paragraph 2 of the

1955 Treaty to decided any question of interpretation or application of (inter alia) Article XX, paragraph 1(d),

of that Treaty extents, where appropriate, to the determination whether action alleged to be justified under

that paragraph was or was not an unlawful use of force, by reference to international law applicable to this

question, that is to say, the provisions of the Charter of the United Nations and customary international law.”

59) Ibid., para. 78: “The Court thus concludes from the foregoing that the actions carried out by United States

forces against Iranian oil installations on 19 October 1987 and 18 April 1988 cannot be justified, under

Article XX, paragraph 1(d) of the 1955 Treaty, as being measures necessary to protect actions constituted re-

course to armed forces not qualifying, under international law on the question, as actions of self-defence, and

thus did not fall within the category of measures contemplated, upon its correct interpretation, by that provi-

sion of the Treaty.”
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[Abstract]

Jurisprudence and standards of review with regard to security
exceptions

In international trade, there have been divergent views and positions among nations on how
to address measures purportedly protecting national security. A country may insist on
exempting certain measures from its bilateral andfor multilateral treaty commitments, claiming
the measures are essential for protecting its essential security interests. Issues of jurisprudence
and standards of review also need to be examined when there are disputes on security-related
measures.

Since the establishment of the General Agreement on Tariffs and Trade (the “GATT”)
system in 1947, there have been a series of disputes among nations with regard to measures
addressing national security concerns. However, countries have been extremely cautious about
invoking the security exceptions under Article XXI of the GATT. A Panel Report on
“Russia-Measures concerning Traffic in Transit” provided the first comprehensive judicial
findings in the history of GATT/WTO dispute settlement proceedings on the application and
interpretation of this Article.

The Trump Administration opened the door for the proactive and aggressive invocation of
security exceptions in order to justify protective measures with significant implications on trade.
Consequently, many countries across the world would have strong incentives to legitimize their
measures and deviate from their international trade commitments in a similar manner.
Furthermore, it remains to be seen whether the invocation of security exceptions would expand
to areas that are outside the areas enumerated in GATT Article XXI such as industrial policy,
cyber security and climate change. It is time to have more thorough reviews on the concept of
national security and how to interpret security exceptions under the treaties within the purview
of international laws.

Even though there is no consensus among WTO members on the “Russia-Traffic in Transit”

panel’s findings and interpretations, the panel’s findings and interpretations of GATT Article
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XXI are believed to have set meaningful precedents on the issue of jurisprudence and the
standards of review on security exceptions. Nevertheless, we need further elaborations on the
security exception issues in the context of international law, including the relationship between
GATT Article XXI and Article 25 of the Responsibility of States for Internationally Wrongful
Acts.

Keywords

Security Exceptions, GATT Article XXI, Jurisprudence, Standards of Review, Responsibility

of States for Internationally Wrongful Acts, Russia-Measures Concerning Traffic in Transit
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