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1) Russia-Measures concerning Traffic in Transit, Report of the Panel, WT/DS512/R, 5 April 2019
2) Benton Heath, “The New National Security Challenges to the Economic Order” Yale Law Journal (2020), p.1050

3) Russia-Measures Concerning Traffic in Transit -

Report of the Panel (2019) WT/DS512/R/Add.1, Appendix

D-10 (Executive Summary of the U.S Third Party Oral Statement), p. 106.
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=70
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4) Mona Pinchis-Paulsen, “Trade Multilateralism and U.S. National Security: The Making of the GATT Security

Exceptions” Michigan J.LL Volume 41 issue 1 (2020)
5) Mona Pinchis-Paulsen, supra note 4, p.148, p. 192.
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T 7FQbR. o 2]} A3 GATT A21%F
Z3FS GATS Al14%2)2, TRIPS 73%0 %
TY T FASHA REEEo o,

WIOo He=7t @A AFx2EA
(Revised  Agreement on  Government

Procurement) A|3Z A1 = HIA &
B2 HFg9E o] 9tk WTO AA A =
7hHE o) 9] 23o] HFEFNAE &St
GATT, AH 21 Y-S 183 GATS, A
A4 B AFFE &3 TRIPSOl&

g E o] gloy mE WIo #obd A
of dEHoZ WYgH A obdol w,
WTO AA A H7bR o &] 23 e] A
£ 9ol tig BA9F alAe] EAVE =

4E 7Hs7do] =T,

6) GATT Analytical Index: GATT 1994 - Guide to GATT Law and Practice (1995) p. 600.

7) GATS A[14220] 2= GATT Al21= A &2 &<

SHAl Aoz SL/dstA, Al2fo 2 GATT A21%&

OFT} H21E )R B ALl His] WTO Aju Az olgjislolo] Bu olng 1Moz stn 9
C}(2. The Council for Trade in Services shall be informed to the fullest extent possible of measures taken un-

der paragraphs 1(b) and (c) and of their termination.)

8) Article III — Security and General Exceptions

1. Nothing in this Agreement shall be construed to prevent any Party from taking any action or not disclosing

any information that it considers necessary for the protection of its essential security interests relating to the

procurement of arms, ammunition or war materials, or to procurement indispensable for national security or

for national defence purposes.
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9) olxf9l, “B7lgka. djele] APztAIc]
(2020) pp. 134~140.

10) OJAISL, “EIAIE mANS] ofdz 3 -
=5, 65(2), (2002), p. 247.
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11) O] %, “RAR|TRR|Q} QP WTO QPHA; ofjefof] et siAHA] ok 2AIS”, =AIAH AL 150),

(2017) p. 189.
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14) JRI7HA] GATT A21% ()2 UATH GATT E+= WTO A& ARl §2-

15) Ji Yeong Yoo and Dukgeun Ahn, “Security Exceptions in the WTO System: Bridge or Bottle-neck for Trade
and Security?” Journal of International Economic Law, Vol. 19(2) (2016), pp. 424-426.
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16) 2004 United Nations Convention on the Jurisdictional Immunities of States and Their Property.

17) O]=: Foreign Sovereign Immunities Act (FSIA of 1976),

Foreign States Immunities Act (FSIA of 1985), ¥
of 2009).

18) 2004 Z71 Ao W3t QoNdek A ZItHA|S Y

= State Immunity Act (SIA of 1978), S5

12: Act on Civil Jurisdiction over Foreign States (ACIFS

235F 2 A Aok NAFAA A2l (Commercial trans-

actions, A|10%), 2)11-27|9FK(Contracts of employment, A|11%), AR T|s] = R{AMY} £4](Personal

injuries and damage to property, A|12%), H)AjAtQ] A0

- .- A}-&-(Ownership, possession and use of prop-

erty, A|13%), 5)K|AIRjAMY 2 AFARRAHE (Intellectual and industrial property, A|14%), 6)3]Al = 7]E}t
CHA|| AFo](Participation in companies or other collective bodies, A|15%), 7)=7t A& -2%F A18H(Ships
owned or operated by a State, A|16%), 8)5A{3r2]Q] & 2(Effects of an arbitration agreement, AJ177%).

19) Responsibility of States for Internationally Wrongful Acts (2001).

20

=

=AY A =27t H&E 4 QO (s attributable to the State under international law), =7}F2] =-A]|9] %

]8to]| o5t (constitute a breach of an international obligation of the State) At%] E= YA S§QJ(A|2
Z, Elements of an internationally wrongful act of a State).

21) =7 gof 2ot A A 22 AR 1)5%(Consent, A20%), 2)AH9] (Self-defence, Al21%), 3)Hi-3-2&
A](Countermeasures in respect of an internationally wrongful act, A|22%), 4)&7}%} 2 (Force majeure, A|23
%), 5) 2 X(Distress, A|24%), 6)715-0]'F(Necessity, H25%).
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1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness of an act not in
conformity with an international obligation of that State unless the act:
(a) Is the only way for the State to safeguard an essential interest against a grave and imminent peril; and
(b) Does not seriously impair an essential interest of the State or States towards which the obligation ex-
ists, or of the international community as a whole.

2. In any case, necessity may not be invoked by a State as a ground for precluding wrongfulness if:

(a) The international obligation in question excludes the possibility of invoking necessity; or
(b) The State has contributed to the situation of necessity.

23) Caroline Henckels, “Scope Limitation or Affirmative Defence?: The Purpose and role of Investment Treaty
Exception Clauses: Society of International Economic Law, Fifth Biennial Global Conference (2016), p. 5, p. 11.
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24) Russia-Measures concerning Traffic in Transit, Report of the Panel, supra note 1.
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25) Ibid., para 7.27 (‘Russia asserts that there was an emergency in international relations that arose in 2014,

evolved between 2014 and 2018, and continues to exist. Russia asserts that this emergency presented threats

to Russia’s essential security interests. Russia argues that, under Article XXI(b)(iii), both the determination of

a Member’s essential security interests and the determination of whether any action is necessary for the pro-

tection of a Member’s essential security interests are at the sole discretion of the Member invoking the

provision.”)

26) Ibid., para 7.31 (Ukraine interprets Article XXI of the GATT 1994 as laying down an affirmative defence for
measures that would otherwise be inconsistent with GATT obligations. Ukraine rejects the notion that Article
XXI provides for an exception to the rules on jurisdiction laid down in the GATT 1994 or the DSU. Ukraine
considers that the Panel has jurisdiction to examine and make findings and recommendations with respect to

each of the provisions of the covered agreements cited by either Ukraine or Russia, in keeping with the

Panel’s terms of reference under Article 7 of the DSU and the general standard of review under Article 11

of the DSU.
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2alo] 237} GATT Apize] me = =29 A #TAS AR, A1
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28) Russia-Measures concerning Traffic in Transit, Report of the Panel, supra note 1, para 7.24 (The novel and
exceptional features of this dispute, including Russia’s argument that the Panel lacks jurisdiction to evaluate
the WTO-consistency of the measures, owing to Russia’s invocation of Article XXI(b)(iii) of the GATT
1994, requires that the Panel first determine the order of analysis that it deems most appropriate for the pres-
ent dispute. Accordingly, the Panel considers that it must address the jurisdictional issues first before going
into the merits.”)

29) Ibid., para 7.51.
30) Ibid., para 7.52.

31) Ibid., para 7.42 ("The European Union argues that Article XXI of the GATT 1994 does not provide for an
exception to the rules on jurisdiction laid down in the DSU or to the special rules on consultations and dis-
pute settlement contained in Articles XXII and XXIII of the GATT 1994.%)
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32) Ibid., para 7.43 (“The European Union argues that the terms “which it considers” in the first part of Article
XXI(b) qualify only the term “necessary”. Therefore, the existence of a war or other emergency in interna-
tional relations in subparagraph (iii) should be interpreted to refer to objective factual circumstances which

can be fully reviewed by panels. ...

a panel should, on the basis of the reasons provided by the invoking

Member, review whether the interests at stake can “reasonably” or “plausibly” by considered essential se-

curity interests.”)
33) Ibid., para 7.63.
34) Mona Pinchis-Paulsen, supra note 4, p. 115.

35) Russia-Measures concerning Traffic in Transit, Report of the Panel, supra note 1, para 7.82, 7.101, 7.102,

7.103.

36) Ibid., para 7.104 (the Panel finds that it has jusrisdiction to determine whether the requirements of Article

XXI(b)(iii) of the GATTT are satisfied.”)

37) Ibid., para 7.131 (it is left, in general, to every Member to define what it considers to be its essential se-

curity interests.”)

38) Ibid., para 7.132 (’Rather, the discretion of a Member to designate particular concerns as ‘essential security
interests’ is limited by its obligation to interpret and apply Article XXI(b)(iii) of the GATT 1994 in good

faith.”)

39) Ibid., para 7.133 ("The obligation of good faith requires that Members are not use the exception in Article
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XXI as a means to circumvent their obligations under the GATT 1994.")

40) 1bid., 7.134 (‘It is therefore incumbent on the invoking Member to articulate the essential security interests

said to arise from the emergency in international relations sufficiently enough to demonstrate their veracity.”)

41) Ibid., 7.135 (‘a Member would need to articulates its essential security interests with greater specificity than

would be required when the emergency in international relations involved, for example, armed conflict.”)

42) Ibid., 7.138 (‘Thus, as concerns the application of Article XXI(b)(iii), this obligation is crystalized in demand-
ing that the measures at issue meet a minimum requirement of plausibility in relation to the proffered essen-

tial security interests, Le. that they are not implausible as measures protective of these interests.

43) Benton Heath, supra note 2, p. 1067.
44) Ibid., pp. 1070-1073.
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45) Tbid., pp. 1074-1080.
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46) Military and Paramilitary Activities in and Against Nicaragua, I.C.J. Reports 1986.
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47) Treaty of Friendship, Commerce and Navigation between the United States of America and Nicaragua of 21
January 1956, 0|} ‘0]-Utetat .5 EAatel R0k

48) A24% A|2%} : Any dispute between the Parties as to the interpretation or application of the present Treaty,
not satisfactorily adjusted by diplomacy, shall be submitted to the International Court of Justice, unless the

Parties agree to settlement by some other pacific means.

49) Military and Paramilitary Activities in and Against Nicaragua, I.C.J. Reports 1986, Supra note 46, para 222
(“...it is covered by the provision in Article XXIV that any dispute about the “interpretation or application”
of the Treaty lies within the Court’s jurisdiction. ...")

50) Al21Z& (1)(d)& : necessary to fulfill the obligations of a Party for the maintenance or restoration of interna-
tional peace and security, or necessary to protect its essential security interests.

51) Military and Paramilitary Activities in and Against Nicaragua, I.C.J. Reports 1986, supra note 46, para 222:
*...That the Court has jurisdiction to determine whether measures taken by one of the Parties fall within such
an exception, is also clear a contrario from the fact that the text of Article XXI of the Treaty does not em-

ploy the wording which was already to be found in Article XXI of the General Agreement on Tariffs and

Trade. This provision of GATT, contemplating exceptions to the normal implementation of the General
Agreement, stipulates that the Agreement is not to be construed to prevent any contracting party from taking

()

any action which it “considers necessary for the protection of its essential security interests”,

52) Oil Platforms (Islamic Republic of Iran v. United States of America), I.C.J. Report, Preliminary Objection
1996 (°]s} “Oil Platforms L.C.J Report 1996”), 1.C.J. Report, Judgement 2003 (|5} “Oil Platforms L.C.J
Report 2003”).
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53) Treaty of Amity, Economic Relations and Consular Rights between the Islamic Republic of Iran and United

States of America of 15 August 1955.

54) A|21% A28} : Any dispute between the Hight Contracting Parties as to the interpretation or application of

the present Treaty, not satisfactorily adjusted by diplomacy, shall be submitted to the International Court of

Justice, unless the High Contracting Parties agree to settlement by some other pacific means.

55) Al20% (1)(d)3} : The present Treaty shall not preclude the application of measures necessary to fulfill the

obligations of a High Contracting Party for the maintenance or restoration of international peace and security,

or necessary to protect its essential security interests.

56) Oil Platforms 1.C.J Report 1996, supra note 52, para. 20 : “The Court, in its Judgement of 27 June 1986 in
the case concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States

of America), adopted the latter interpretation for the application of an identical clause included in the Treaty

of Friendship, Commerce and Navigation concluded between the United States and Nicaragua on 21 January

1956 (1.C.J Reports p.116 para 222, and p.136, para 271). ..

.The Court sees no reason to vary the conclusions

it arrived at in 1986. It accordingly takes the view that Article XX, paragraph 1(d), does not restrict its juris-

diction in the present case, but is confined to affording the Parties a possible defence on the merits to be

used should the occasion arise.”

57) Oil Platforms ICJ Reports 2003, supra note 52, para. 39 : “The question of the relationship between self-de-
fence and Article XX, paragraph 1(d) of the Treaty has been disputed between the Parties, in particular as

regards the jurisdiction of the Court. The United States emphasizes that the Court’s jurisdiction in this case

is limited, pursuant to Article XXI, paragraph 2, of the 1955 Treaty, to the interpretation and application of

the Treaty, and does not extend directly to the determination of the legality of any action of either Party un-

der general international law.”
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58) Ibid., para. 42: “The Court is therefore satisfied that its jurisdiction under Article XXI, paragraph 2 of the

1955 Treaty to decided any question of interpretation or application of (inter alia) Article XX, paragraph 1(d),
of that Treaty extents, where appropriate, to the determination whether action alleged to be justified under

that paragraph was or was not an unlawful use of force, by reference to international law applicable to this

question, that is to say, the provisions of the Charter of the United Nations and customary international law.”

59) Ibid., para. 78: “The Court thus concludes from the foregoing that the actions carried out by United States

forces against Iranian oil installations on 19 October 1987 and 18 April 1988 cannot be justified, under

Article XX, paragraph 1(d) of the 1955 Treaty, as being measures necessary to protect actions constituted re-
course to armed forces not qualifying, under international law on the question, as actions of self-defence, and

thus did not fall within the category of measures contemplated, upon its correct interpretation, by that provi-

sion of the Treaty.”

49



O s@msE 2021-01

g olf2 s F7he] AR AU A
4ol A YA 23 AADA o) F )
= Fzsto] FAFA HoblA]e] GATT,
WTOSH ZAIF-§ BoklA o] IMFE 34
o2 Agel AT Ji5e FAsEA

=971} 2008
o 273}

=875 B8k &

GATT A21% 7]QHE. o 9] &8 7
2 3= 1] 0SS HEate H7Iet
Hoj o] 91 oleh= HiEatol E%%(TikTok)
AA (WeChat) 5 s=719¢ v &

S FABHE ZAA R SEE o Ag%
HolA Hot. o]¥g A Hste 7%
sl AbolwiQbr e} o] A= o]gr}
B2EE 4go] AAH wat pE =
7F Aol ME a3t A ¢t B

A A ZzAA AAE =QAY 2
sfete WohS RAISHHA, F7IQEE o

& 9&3t=

z29} #Hsl] F7IzE
AT A F7ket vl=7t A9 AHnon-

state actor){te] EAE HFsh= Ao &

7 & Aoz oAET

WTO HAlok-Bae4 dd #gL
GATT A2129] 43} 28 oA =
7Fe] &2 247172 A (self-judging) B gH>
Fsta g £A #AAg wro Id
o AAATAE I o, GATT Al

7IME o 9jE A& ZX]«] Add 7
A A A 3] 0]3tHA. GATT
A212 (b)Gii) o] A& = (good faith)’ ol
et A= AEEE A HolAwk
T7RRIE. 225 d&3the =7l A FE
weto] &85 m, ‘AWAF ol W

NoAA g 27} Hr el

60) International Emergency Economic Powers Act (50 U.S.C. 1701 et seq.), National Emergencies Act (50

U.S.C. 1601 et seq.)
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61) €10 FTA 27}0ky oo £3(232% 2 2458 b B3 BAYasDS)e LA ¢iu] FTASH B2ig
BE BAA 2710kR o2t Y8T 7o) AEHoR 2ieky oot 8T P (For greater
certainty, if a Party invokes Article 23.2 in an arbitral proceesing initiated under Chapter Eleven (Investment)

or Chapter Twenty-Two (Institutional Provisions and Dispute Settlement), the tribunal or panel hearing the

matter shall find that the exception applies.)
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[Abstract]

Jurisprudence and standards of review with regard to security
exceptions

In international trade, there have been divergent views and positions among nations on how
to address measures purportedly protecting national security. A country may insist on
exempting certain measures from its bilateral andfor multilateral treaty commitments, claiming
the measures are essential for protecting its essential security interests. Issues of jurisprudence
and standards of review also need to be examined when there are disputes on security-related
measures.

Since the establishment of the General Agreement on Tariffs and Trade (the “GATT”)
system in 1947, there have been a series of disputes among nations with regard to measures
addressing national security concerns. However, countries have been extremely cautious about
invoking the security exceptions under Article XXI of the GATT. A Panel Report on
“Russia-Measures concerning Traffic in Transit” provided the first comprehensive judicial
findings in the history of GATT/WTO dispute settlement proceedings on the application and
interpretation of this Article.

The Trump Administration opened the door for the proactive and aggressive invocation of
security exceptions in order to justify protective measures with significant implications on trade.
Consequently, many countries across the world would have strong incentives to legitimize their
measures and deviate from their international trade commitments in a similar manner.
Furthermore, it remains to be seen whether the invocation of security exceptions would expand
to areas that are outside the areas enumerated in GATT Article XXI such as industrial policy,
cyber security and climate change. It is time to have more thorough reviews on the concept of
national security and how to interpret security exceptions under the treaties within the purview
of international laws.

Even though there is no consensus among WTO members on the “Russia-Traffic in Transit”

panel’s findings and interpretations, the panel’s findings and interpretations of GATT Article
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XXI are believed to have set meaningful precedents on the issue of jurisprudence and the
standards of review on security exceptions. Nevertheless, we need further elaborations on the
security exception issues in the context of international law, including the relationship between
GATT Article XXI and Article 25 of the Responsibility of States for Internationally Wrongful
Acts.

Keywords

Security Exceptions, GATT Article XXI, Jurisprudence, Standards of Review, Responsibility

of States for Internationally Wrongful Acts, Russia-Measures Concerning Traffic in Transit
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