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A Commentary, Oxford University Press (2005), 176-178; Mark Koulen, The New Anti-dumping Code through
Its Negotiating History, in Bourgeois, The Uruguay Round Results, Berrod and Gippini Fournier (1995), 218-221;
Alan F. Holmer 9|, Enacted and Rejected Amendments to the Antidumping Law: In Implementation or
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32) Certain Casting originating in China, C(2011) 9440 (35) (unpublished) (MacLean (2013), 2+ 27).
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51) Outokumpu, U.S., 829 F. Supp. at 1383-84 (CIT. 1993).
52) Certain Stainless Steel Butt-Weld Pipe Fittings from Taiwan, 65 FR 81827 (Dec. 27, 2000).
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55) Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229, 59 S.Ct. 206, 83 L.Ed. 126 (1938); FTC v. Indiana
Federation of Dentists, 476 U.S. 447, 454, 106 S.Ct. 2009, 90 L.Ed.2d 445 (1986) %

56) Valerie A. Slater ], “Show Me the Money”: A Practitioner’s Guide to the Intersection of Customs and
AD/CVD Law, 28 U. Pennsylvania J. Int’l L (2007), 68-69.

57) Porcelain-on-Steel Cookware From Mexico, 65 FR 30068 (May 10, 2000), Torrington Co. v. U.S., 881 F.Supp.
622, 631-632 (CIT. 1995).
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(CIT. 2000).
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67) Certain Stainless Steel Butt-Weld Pipe Fittings from Taiwan, 70 FR 39735 (Jul. 11, 2005).

68) Valley Fresh Seafood, Inc. v. United States, Court No. 06-00132 (CIT. 2007).
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103) Agro Dutch, 508 F.3d at 1031-33 (Fed. Cir. 2007); Corus Staal BV v. U.S, 593 F. Supp. 2d 1373, 1387-88
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116) 19 U.S.C. §1675a(a)(6).
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[ABSTRACT]

Anti—absorption Regulations: Recommendations Based on a Comparative
Study between the U.S. and European Models

An antidumping duty is imposed to remedy the injurious effects of dumped goods, based on
the assumption that a reasonable importer would pass on the additional costs incurred due to the
duty to the subsequent purchasers by increasing the resale prices of the goods. However, the re-
medial effect is lost when the exporter or importer absorbs the additional costs, resulting in lit-

tle change to the resale prices of the goods.

The WTO Anti-dumping Agreement does not contain any specific provision about duty ab-
sorption except Article 9.3.3 which only deals with the concept in relation to the reimbursement
of overpaid antidumping duties. Accordingly, each country maintains different regulations re-

garding duty absorption.

For example, the United States and the European Union have different regulations regarding
whether antidumping duties should be treated as costs. The EU generally deducts antidumping
duties as costs when calculating the constructed export price unless there is conclusive evidence
that the antidumping duties have duly passed on to the resale prices in which case no deduction
is made. The U.S., on the contrary, does not deduct antidumping duties as costs unless the ex-

porter pays the duties on behalf of the importer or makes reimbursements to the importer.

The United States and the European Union also differ in how they investigate duty
absorption. The EU conducts a separate duty absorption investigation to recalculate the dumping
margin when the export prices have declined or the resale prices have not increased sufficiently.
The EU even provides for retroactive application of the revised dumping margin when it con-
ducts the complex anti-absorption investigation which recalculates both the export price and nor-
mal price. In the U.S., on the other hands, a duty absorption investigation in only conducted as

part of the 2nd and 4th annual administrative reviews, which results do not affect dumping mar-
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gins, but are only considered at the sunset review to examine the likelihood of recurrence of
injury.

The investigating authority in each country should improve its duty absorption regulations to
be consistent with the fundamental principles of the WTO. First, in order to avoid double reme-
dy, antidumping duties should not be deducted as costs when calculating constructed export
prices. Second, the result of a separate duty absorption investigation, like interim reviews,
should only be applied proactively as required under Article 11 of the Anti-dumping Agreement.
Moreover, in order to ensure a fair comparison as required under Article 2.4, a duty absorption
investigation should take the form of a full-fledged investigation which examines both the nor-

mal value and the export prices.

Key words

duty absorption, anti-absorption investigation, simplified anti-absorption investigation, complex
anti-absorption investigation, duty as a cost, duty reimbursement, WIO ADA Atrticle 9.3.3, dou-

ble remedy, double counting, resale prices, subsequent selling prices, Hoogovens Test
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