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1) UNCTAD, Scope and Definition, UNCTAD Series on Issues in International Investment Agreements II, UNITED

NATIONS, New York and Geneva, 2011, p.38.
2) Cf. 7iv}k-EUzt

ZAA A5/ (CETA) Article 8.9 Investment and regulatory measures

1. For the purpose of this Chapter, the Parties reaffirm their right to regulate within their territories to achieve le-

gitimate policy objectives, such as the protection of public health, safety, the environment or public morals, so-

cial or consumer protection or the promotion and protection of cultural diversity.
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FHE  Jeghdoh od A9 A
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o]® ¢l =) (admission) 730l E3He]
7= &tal, o] Yo7} th-$(treatment) 23}
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%9)(admission)’ Z3

A} & %4 (admission) 23} o]

—

[e]
H

0,
=}
BN

S
(admission) 2% T FA & %
(admission & promotion)ol| 3+ F3& Fol
A Aol ARRAE =Yl 3o
“z ol wab(in accordance with host
state law’) EQRITP= FAHESE F= A5
ojtty et Aol wEA e YAtE &
Pl U Tl AT FY
(approva) & W= E SALLS Lpolr} €7t
)0 “silel me Ae

ol

=2 =3t ¢

S RE AL FE YA 2R
270] £A=Y FHIH =Ye] 94
o T FAALS WPRTA e AXY
& mEdv, Y Fhe Ad R4 =
Q) 2o T B35 dwAol & 5
k. & o) 2ol o 2PN 5
Aol glo] 02A T4} =g 2G| M
FAHE A97h ueh dwAole &
gor, I5e THF e 23] 54
a7 B AL ol2 nEa] Aairiol A
BYARe 2AZ w33 3] 99

A79) Aoz HoloF & ol

75 =UY fef #E2l 2o

FAZY ZEoMe Uy Fehxd)
e AT o)
Mo wel =)} (admit in accordance

5) “Each Contracting Party shall admit in its territory investments by nationals or legal persons of the other
Contracting Party in accordance with its legislation and shall encourage such investments.” (3% 7] - SAH-2

= AA A BIT, A% 13}

“1. Each Contracting Party shall encourage investors of the other Contracting Party to make investments in its
territory and admit such investments in accordance with its laws and regulations. (2007 g% BIT, AI2Z% 13}

6) “--This has the effect of making the protection of the investment under the BIT subject to the obtaining of any
required approvals under the national laws of the host Contracting State party (Wenhua Shan and Norah
Gallagher, Chinese Investment Treaties : Policies and Practice, Oxford International Arbitration Series, 2009, p.

56).

7) 2. Each Party shall, subject to its rights to exercise powers in accordance with the applicable laws and regu-

lations, including those with regard to foreign ownership and control, admit investment of investors of the other

Party. (3-% FTA 127 2% 23}
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with the laws and regulations (legislation)” =} w8 F3ksk o] ofyzt A7HH ke
£ g9l Qeelt & A7 FAE  5HY BAE e ud, 59 23
A #7tE =998 W, == W F o LAlEtE ZF 2 FAES YAl
AS Bes sPlve el g s e ZlojH, 99 =0E o] %ol

4% AEE ¢ JE BYE FuHE T} BIAR Bl HE A= ohleke
Aoleky Aol $o) 5o A%

WA BEAEE Ao Ao HIlsls E & FA=d ol9ldl Hge o e
A = 0T o T T
o] Aol Ao} ol)g) BeF el Ex) FolM sl = Rtde dE
b v U T
| el ARl ALE AA 2 ) B EHJ‘%*% 37t FAb

1R EE A7 AT B A
=Rz £FE S FE B orambldl A o]} fAKEF Bt 54
9 % U2 S I T o) 40 FYHE VA AU A4S kD o fime

3} H
w4 sk a;t 1015, 1 QA Fojel w} Gk 4 ek AwRe] Feed $47 Blo] A
A Aol o]9] FAlel 2|l Azl AW Q1g FA s o FA|o Filo] Fo1d Aotk it 9
o] A 8hE 2T Zole FAeke ok B, B S 382 A3 el BF FAS
8] 2718111 oE& Zlo] Aotk o]H g AL Z=ro] A=Al FAE I ATkl < =T
A2 A4z 9% 255,

9) 2 FAS] BAA A7 ASEHE B SlH TR g JFe S0 A, o
olaf o] AFsle ZFo] F4E = AUtk 5T FAEAHY AU 2 xFH A :
20075 33t BITS] 73-5- FAF 4 o (definition) Z&Fell A FAF BAle] “HF ol whey FAbe 2423
2 A8 dYot(E 84 AlLE 13 20149 % 3-F FTAY FA} BE A Zy s
Aol FA} A (definition) 23 A AHAEATHE T A 12.1=).

10) th$(reatmeny) Z3}e] DA B2E WRNUS 2Pl AR 74 Sl Fuhg $HA
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She A9E Ak OFels 1 FE  ASOIARE ©RY -5k 2T
HE S RO Gch, B4 A5 A4 2 Q) Al Ao o
(definition) &7} T2} T 9(admission)Z Fait) Q1-S7E Qs Afdde

O BN TS A9G  Ast aeE 5 Ao 48 Ad o

o

N

% gk g WES A TR AR E 2
ok FAG 5 F7Ige] B 97

L e BTNl 275k Y o 2xge] ARS T AT A8
£ 397t gk & g4=de) 3% T4

AR, B4 ©YFgo] LAste U
o]

Aol g3 FARe TV s

AR s BUR ey
_]

NS
ay

shusiial S Aolehy, ol ojwg B oot S ARTE BN, of Al
e A=, § ge) AF 8 o) = L SATE ATSE R ARE o
e AR daAE weA) gy TP T S B mee A A9
Qo] Suo glofopt A 5 B A WALE] el g

SPTAN S SPd =T AARE E g pye nam, 94 g
ol:}%s)’] :ljll_xﬂ ‘;‘; :ﬂ—‘j/] 3}_}83% E—?ﬂ, %{L:?l' 0]33'3}7(] o_].o]_ﬂq_’ /‘\_]__]—_’_1/}- 91—317]_%

A3 (declaration, notification)S LT3l

1) 8% MEreamble)] 4 o9} FA1H B77h SHHE HEAS BFZE Yemen-Oman BITE ALE 5
Atk “--Acknowledging that offering mutual promotion and protection of such investments, on the basis of in-
vestment laws and regulations inforce in both countries and on the basis of this Agreement, will contribute in
stimulating investment ventures which will foster the prosperity of both Contracting Parties. :*+”

TE RN S0l AFHE e AF 1 AN FEEe] AR olele Y%
Aol 2 AA AFe] fr)= S A s Al %Himpediment ] 7]we] ofyzt 24 FX1E A
(support)3h= JPIE 2= Ao ® & 4 Sl& Zlo|vK|WF, Desert Line ¥, para.101).

12) 89 (definition)ZFol= §lo] =%(admission) ZFo|MT T A97F AME O BT, Fo
(definition)Z3}ol] E3tE A<l A9 E=%U(admission) 3T EsteE 7S zieth

13) o ASEA7E gloeng Hado] ofzhe AL S 30 tal, 2123 F42 std
ol BasttAY S04 W5 29 % A% ol T sloloh s, 2219 4ol o
W g L5 FEe] 8§ 4 glvkal HE v thDesert Line 74 para.109).

14) o3 SEAA} o= —rZ}7}°ﬂ ARt H-EHA Hol sl= 7hgl o]e] #8o] UFRIT-¢ol Jt
FE olol7t AV1E 4 YSER olejdt A A olgs] A5 olEF AR 2§ Fol
g0l WA fethe 8-S AlAsHA FAA0 H85ke 4= AThE-F FTA Art.12.13, (1), ¢
u] FTA, Art.11.13, (1) 5).
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WhA] B3k A9 2 4 A Ao, gk T2 Ul ddste FHolAT, A
ol g M ¢1-817F & B3 At o wEAE Il dFE ARHEC]
AT o5 93 AEdE o AR FAEANA Y duEHe A= fA
St 9 Aol Jle T Fol A gtk AE AW, Wo] a%ske B
© AFYE TFE F As Aotk 2 A F(written approval)’ & Hrojof
= AR Zokel A AfolAY oA el FE(egister)d AL
J=Rle] FALFA Algke] YFlE o] QA0 B 29E AT 54 &
2 TS FAIS AeE Fa% o] (condition)s  ©|PIEE QFFTHA
g F g Aoty 2], oy =l W §2 w54 Aok A4 Aldl 7

do =z
2

=r9] ‘3]7Hauthorize) & WEZ= 3l U
5 o) HYol A FHHE ALE YW

T ARE T Us AR Btk R S e o ]

%A (foreign ownership and control)’ 9] 7|5

4 S @AM FAH dFske Br=

ATk o] g B4l g A9 JHe

dol FAFBE ABEHE= Blolojx T

o

ot
o

15) 19901 UK-Nigeria BITS] 73-%-, o]t dej9] 748 T3 Atk “() - This Agreement shall, to the extent
that a written approval is required for an investment, only extend to investment, whether made before or after
the coming into force of this Agreement, which is specifically approved in writing by the Contracting Party in
whose territory the investment has been made or is subject to the laws in force in the territory of the
Contracting Party concerned and to the conditions, if any, upon which such approval shall have been granted.
(& ¥4 A2x 13) ASEAN Z7hs(=dlXok _TL}OI Zel o] Ao}, Fejd, A7kEE, H=)e] A2
g 22 BITS 7ol o]#fdh 7740l T+ 3

16) “-- and which are specifically approved in writing and registered by the host country and upon such conditions
as it deems fit for the purposes of this Agreement.” (1987'd ASEAN 541874, Art. II (1))

17) “(@i) in Malaysia, is invested in a project classified by the appropriate Ministry in Malaysia in accordance with
its legislation and administrative practice as an ’approved project’.

The classification as an ’approved project’ may, on application, be accorded to investments made prior to the
date of the entry into force of this Agreement on conditions to be stipulated for each individual case; and ---”
(Sweden-Malaysia BIT (1979) art. 1. (i)).

18) “(2) In particular, each Contracting Party shall authorize the conclusion and execution of licencing contracts and
of contracts relating to commercial, administrative or technical assistance, in so far those activities are con-
nected with investments as mentioned in paragraph 1.” (Korea-Belgo-Luxemburg Economic Union BIT, Art. 2
@).
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M= v, FA71L adshe B¢
A g HHF izt HRAFTY JFE
T8k, 1 WEo] B38e A5l o]

Bl WHel BEEg 27T
A= FAEYTe VT F4E Aols
T B, T4 2L oldd By
o AN FES 7] A A 2
o= sjopg £E 9l7) Motk & s
A ol h2s, £9% 9 3T 5
SE FAHlR A HA 2XE 23S 5
=S Bre oJulz sotd & gt A
O]ﬂ-‘ZZ)

©]& ‘in accordance with host state law’ %+
T o] E4 A4 9(definition) Z 3ol F =]
o] = BF=E, A= Tl wet F
£ =9E Aol §39 Aghy
o] Bk ANz TFHHE AE T
29 524 o] 2ol Fly FEFA

H
H
o] 43 B Fa olfre 9olA AF

N
it
H

19) 35 FTA 127 Al122% 28] tEHQ 74-9-0|tHcf. supra note 14).

20) Wof] web= SH-L =741 A & H(international legal effect)’©] gith= dhH o] A7 7| % sh=t], o]
3 FAA Aol e A9l o]#s FRE Bl53H 2 Ao ticf. Fraport AG v. the Republic of the
Philippines, ICSID Case No. ARB/03/25, Award, 16/8/2007, para. 391).

21) ¥|=r2] 20043 Model BIT, Art.10 (Publication of Laws and Decisions Respecting Investment), Art. 11
(Transparency); 3F-% FTA, Atticle 12.8 (Transparency) 5 F=..

22) Cf. Fraport AG v. the Republic of the Philippines, ICSID Case No. ARB/03/25, Award, 16/8/2007, para.402.

23) F=o] A AT tjF7e] $AFA13 Y (Bilateral Investment treaty)< ©|dl T = 3 22 A4S F
I 9tk “[tlhe term ‘investment’ means every kind of asset invested by investors of one Contracting Party in
accordance with the laws and regulations of the other Contracting Party in the territory of the latter
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oz Bolth = Rozge] Ful B she Iy R dvg Rt 4
270 THE A9 TUHL 9 A a2in HEE o 20019 Salini v.
A= Ao el Ex AAI7F HXA Morocco AFA249l] thet #4jo] FQsjrt
& o)) fEo] =zde] F4e F WAL 5 2] 2 Qo] gal 1t
Ag FEgozy 49 Aagiel  dze AT NS Axsigle
MANZ & gl FsAe Bt 84 olo] tgk 9sle] A% f1A ot ool
d 5 Qlokm ®e Jlgeltk et o ek ey gelsh Bas) melk
o bsel Aeld AT WAZFA e o s sl @
slErtel sl TR 2HR A o gng gae Aoke) gute] BAE
o PSR A EHEE o)y, o9 sy mre askw, 9
o] Qurgolct :
191 Morocco AH= ¢ ICSIDe] #&H

] E Mol xX§ S BX3 HZAOo = [on=: el X]7] - ]
- = = = =]
I.. xl- o-l__l f ol-A!-Ol %l Hl:H HOI'H o= ] — el =3 ‘1 \a T

Mol &1} : Salini EFEAe| 2jn| .
FA7F gl o8 Ae- FAp 7} ohy

. Z olgg-RE A
Sra el gkl o] W g3y} 9191 YANFALE S 3 (Bilateral Investment Treaty:

o, °1E sl o)s} BITE} T2 P ATl F4

o
°x
—m
B9
o
{0
BN
ogt
9
bl
2
(i
A
=
i)
G
=
2l
o
rot
L
o,
i

++*”(UNCTAD, Scope and Definition, UNCTAD Series on Issues in International Investment Agreements II,
UNITED NATIONS, New York and Geneva, 2011, p.36.) Bl=ro] A4t BITS] 2= iy F§H4 o]
T Aol 23l 54dh= 497t BrHcf. Thai-Peru BIT).
Salini Costruttori SpA and Italstrade SpA v. Kingdom of Morocco, ICSID Case ARB/00/4, July 16, 2001.
o] Abol M= 274 Bl thgh o] A7|HAh AA, AEAS & 1 BT FAbdelel =
5% Gt AUtk B4, At B A BITd) ICSID Fekollq 743 £21e] WYz ¥
el A erethe Aol oldl tiE) ICSID MR- 4 FAA=e B2 i) A 3
WS 7123 2 ohe, 249 WSl Al ICSID Hepge] £ e wethe 9413
Ao} F4 tiste] FARYFE FA ARE = VIR 1) ] FA(contribution), 2) 57
717 (duration), 3) ¥ FF-Hrisk assumption) 52 2A4F v o} Fria FHEA, B A BT 7d
el AX AP ong REEYFH 54 v|ztolgte 8.7 FE, FAHIES 27]) AE9)
=S F gle Aol nRE BAA A AT AFRE 247t Tk st FAEA Y &
S 2% ZQuia Sk w3 olgelol.R2Hzt BIT AN AN 1 thido] He E4S
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= B3] o], AL EARAT
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cordance with the laws and regulations of the
aforementioned party)’ & F o3I 1(A|1 =
A1a, o] EZF H(Decree n°2-98-482
of December 30, 1998)°l & 73 A
o] Aok AFAMA 2K(service contract)©] EL 2
FAel g o fvka FAT Ao
Th26) oo thel Hg2 s BITAIA F
X}%ﬂ% A3} Al wey Fabd At
2 1 Ao TS YE A
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=S 12T FEA EA
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26) supra note 24, para.38.

(definition)®]] #I3tA] =il & 7h5
ojtt. olo] g AF9 #YE y_x}rg_,

-1m
N
s
o
o

U= @01] o 3f| A
== 2 2t UNCTADY] Y44=
t}. UNCTAD= W32 AA7]7<] UN

rr
e
my)
=
2
E
o
frtt
e,

ol 258 Z1@elghe A A7 Tl
1% B2 MEae] Qo] T2 Wi
= ZIFEhs AA 2 oulrh AA) g
& Aotk & 7o) diEAQ 2ol
A FAFARYY FA Gz 29
=Wy Tt Suele] Fike]
F7h AR Hatly g A
= ZIEoletal geRA a7lo] FE/de]
Fofshs AYS JdAsL ATk T o
w, Salini ¥ o] 9] Be $YSE T4
Ao 2ol =y el 23

27) “---this provision refers to the validity of the investment and not to its definition. More specifically, it seeks to

prevent the Bilateral Treaty from protecting investments that should not be protected, particularly because they

would be illegal. ---” (Ibid, para.46)

28) In agreements that apply this limitation, investment that is not established in accordance with the host country’s
laws and regulations will not be considered protected investment (UNCTAD, supra note 1, op. cit., p.37).
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29) o]o] thxA<l 7% 2004'd Tokios Tokelés v. Ukraine AFATHE & 4= THTokios Tokeles v. Ukraine
Case No. ARB/02/18, Decision on Jurisdiction, April 29, 2004, para. 84).

30) sl @A A= g 2o] 7138k ATk “1. The term ’investment’ shall mean any kind of asset
accepted in accordance with the respective laws and regulations of either Contracting State, and more partic-

ularly, though not exclusively: ---”

31) “:-- Fraport’s ostensible purchase of shares in the Terminal 3 project, which concealed a different type of un-
lawful investment, is not an “investment” which is covered by the BIT. As the BIT is the basis of Jurisdiction
of this Tribunal, Fraport’s claim must be rejected for lack of Jurisdiction ratione materiae. (Fraport, Award,

para.404.); 2010%d Anderson v. Costa Rica AFAZHH | A=

W wAel da)

A4 23] TIE THH LA 9

4GNS B} ohen oA B I3t Alsdair Ross

Anderson et al v. Republic of Costa Rica, ICSID Case No. ARB(AF)/07/3, Award, 19/5/2010, paras.59-61).

32) Inceysa Vallisoletana v. El Salvador A}713%Hg <

294 Fpgele] BEAE FAe Gojo] BARTD
Ao AFIA G, T3] FRT o] FHa] H

Ao g mletsto g 7PgAow

IR0 AR ol Fx1e] fde] LAY He AYS AT vF UK. Inceysa Vallisoletana
v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award, 2/8/2006, para.145).
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the dispute

on the competence of the Tribunal, based on the alleged violations of the Agreement, has been focused on de-

termining whether or not the investment was made by the Claimant in the territory of the Respondent is pro-

tected by the Agreement, i.e., determining whether the consent given by El Salvador includes the investment

made by the Respondent [sic], or, on the contrary, leaves it outside its scope and therefore exlcudes it from the

scope of application of the Agreement and, consequently, from the jurisdiction of the Centre” (ICSID Case No.

ARB/03/26, Award, 2/8/2006, para.145)
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d S A](Absence of presumptions in favor

or against jurisdiction), 2) GAFAFS] 2JAke] m-ek(Identification of the will of the Contracting States) 3) 412]4
Aeo] A= wE A (Interpretation according to the principle of good faith)g& AE3}H 1L, GAFAFS] 2JA}
2 IS AAT S0l 9@ ), Fupd FHFAL BLL WASLA S Rolek s
(cf. Inceysa Vallisoletana S.L. v. Republic of El Salvador, ICSID Case No. ARB/03/26, 2/8/2006, Award,

para.176 ©]3}.
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38) “127. The Tribunal considers that a distinction has to be drawn between (1) legality as at the initiation of the
investment (“made”) and (2) legality during the performance of the investment -+ Thus, on the wording of this

BIT, the legality of the creation of the investment is a jurisdictional issue; the legality of the investor’s conduct

during the life of the investment is a merits issue

- (Gustav F W Hamester GmbH & Co KG v. Republic

of Ghana, ICSID Case No. ARB/07/24 June 2010, para.127)
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39) Stephan W. Schill,“Tllegal Investments in Investment Treaty Arbitration”, The Law & Practice of International

Courts and Tribunals, Volume 11, Issue 2, 2012, 290.
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40) “1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms

of the treaty in their context and in the light of its object and purpose.” (Vienna Convention on the law of trea-

ties, Art.31 (1))
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However, unless specifically stated in the investment treaty under consideration, a host State should not be

42) “oas

in a position to rely on its domestic legislation beyond the sphere of investment regime to escape its interna-

it is the Tribunal’s view that the legality re-

tional undertakings vis-a-vis investments made in its territory -
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quirement contained therein concerns the question of the compliance with the host State’s domestic laws gov-

-” (Saba Fakes v. Republic of Turkey, ICSID Case No.

eming the admission of investments in the host State -

ARBJ07/20, Award, 14/7/2010, para.119)
43) AT AJol7} F=(19779), TF(19933)

T4E 7o 7

7} A A3 BITA 4 “in accordance with the Law

19](19993) 5

=

L
L

No 1 of 1967 concerning foreign investment and any law amending of replacing it.”2}

44) “For the purposes of this Chapter: activities carried out in the exercise of authority means activities carried out

-” (BU-Canada?}

neither on a commercial basis nor in competition with one or more economic operators; --

CETA, Article 8.1 Definitions)
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45) “Indeed, in order to receive the protection of a bilateral investment treaty, the disputed investments have to be
in conformity with the host State laws and regulations. On the other hand, as was determined by the arbitral
tribunal in the Lesi case, investments in the host State will only be excluded from the protection of the treaty
if they have been made in breach of fundamental legal principles of the host country :*” (Rumeli Telekom
AS. and Telsim Mobil Telekomunikasyon Hizmetleri A.S. v. Republic of Kazakhstan, ICSID Case No.
ARBJ/05/16, 29/7/2008, Award, para.319); 15}l 2008'd Desert Line 4= FAE A4S B Y thDesert
Line Projects LLC v. The Republic of Yemen (ICSID Case No. ARB/OS/17, 6/2/2008, Award, para. 104).
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735, Al Aol =l AAME drlste Aoz AgH7] A 2Rl T
& QFslord Bt A B Roltk o 9 AT B, FAH TR
A% ole] elulz} ¥zkd & e Row ®alth
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Zol @ 4 gl STk B4, 1 Uito 2N RAF| LT ANHOT YYD 5 Yt PHS
SA| =, olel 2%, FAo B3} vreEHw W] 712U (principes fondamentaux)S 193 4
$-o]ojof dtthu FHHSFATHLESL S.p.A. and ASTALDI S.p.A. v. République Algérienne Démocratique et
Populaire, ICSID Case No. ARB/05/3, #& 37 (decision), 12/7/2006, para.83 (iii)).
“The Tribunal is concerned here with the international principle of good faith as applied to the international ar-
bitration mechanism of ICSID. The Tribunal has to prevent an abuse of the system of international investment
protection under the ICSID Convention, in ensuring that only investments that are made in compliance with the

international principle of good faith and do not attempt to misuse the system are protected.” (Phoenix Action
Ltd v. Czech Republic, ICSID Case No. ARB/06/5, Award, 15 April 2009, para. 113)

Inceysa Vallisoletana v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award, 2/8/2006, para. 246.
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-+ as the legality of the investment is a premise for this Tribunal’s jurisdiction, the determination of such le-

gality can only be made by the tribunal hearing the case, i.e. by this Arbitral Tribunal--+” (Inceysa Vallisoletana
v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award, 2/8/2006, para.209).

ol2|gt EAIE o|45te] 20141d EUSE Canadaztol] A|2€ CEPAS] 73-9-<l ol o} o] 54 ¥ A
HRkE A9 AL 4 glvke 989 78S T3 ATk “3. For greater certainty, an investor may not

submit a claim under this Section if the investment has been made through fraudulent misrepresentation, con-

cealment, corruption, or conduct amounting to an abuse of process(CEPA, Atrticle 8.18, (3)).

“--» The Claimants’ interpretation goes beyond the terms of the BIT, in an attempt to further the investor’s pro-
tection without due regard for the State’s interests'**” (Quiborax S.A., Non Metallic Minerals S.A. and Allan
Fosk Kapl(in v. Plurinational State of Bolivia, ICSID Case No. ARB/06/2, Decision on Jurisdiction, para.263)
Webd § YRe el VR & F0E Aolo ke WS AR A9 T 4 ok

World Duty Free Company AH1 g0l Al g A ol fiubgh A9l sl F-t78 3 F-dahA #dol
] AFFAt T WA B3 9 (corruption) S F3 5T Tl thall Zuy $)uto]
21 37| Rk “IAALE Y] 35 E 74|34 (an international public policy common to the community of
nations)”] IRFETE o]frE WS FAet, o A Il Frgrel fnt of ol thsfd
o3t AF= 3} ¢} THWorld Duty Free Company Limited v. The Republic of Kenya, ICSID Case No.

ARB/00/7, Award, 31/8/2006, para. 148, para. 157).
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56) Cf. Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, Decision on Jurisdiction, 29/4//2004, paras. 86,
97.; Alpha Projektholding Gmbh v. Ukraine, ICSID Case No. ARB/07/16, Award, 8/11/2010, para. ; Inmaris
Perestroika Sailing Maritime Services Gmbh and Others v. Ukraine, ICSID Case No. ARB/08/8, Decision on
Jurisdiction, 8/3/2010, para.145 5. ©] -9 tiF-E2 Uy R3] AnkgS Ao E59 871

o2 sopsigirke 54 et

57) Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, Decision on Jurisdiction, 29/4//2004, para. 86 (2] 5}
Yol--Agte| Lzt BITel= Ul F-3htg0] FaF Ao 2321 Al 130l 235 o] AT, Stephan
W. Schill, “Illegal Investments in Investment Treaty Arbitration,” The Law & Practice of International Courts

and Tribunals, Volume 11, Issue 2, 2012, 288.
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the Philippines, ICSID Case No. ARB/03/25, Award, 16/8/2007).

o]l% 5 AL 49 A3)(Annulment Committee)ol]l 3]F-E o] HAEAA L o=
IRE FAHAG T & F

2w 9o =AE

Al & Rl

ATHCS. Fraport AG v. the Republic of the Philippines,

ICSID Case No. ARB/03/25, Decision on the Application for Annulment of Fraport AG Frankfurt Airport

Services Worldwide, 23/12/2010).

61) Fraport #7879 Cremades FAI1] W e] =27} o]& gk HA A

©2 Rtk “Investor illegality
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is serious, and there are many means to address it. However, in my opinion, it is an artificial, decontextualised
interpretation of Article 1(1) of the BIT that excludes the jurisdiction of this Arbitral Tribunal for an alleged
breach of the Philippine Anti-Dummy Law, and an interpretation that does violence to the object and purpose
of promoting and protecting investment in the Philippines:--” (Fraport AG v. the Republic of the Philippines,
ICSID Case No. ARB/03/25, Award, 16/8/2007, Dissenting Opinion of Mr. Bernardo M. Cremades, para.14).

62) 7 AA Bilold B0l HEE AR Tokio BHE A& Wbl hukd} 78 AlE AdozA of

£ A7 Aol

63) Cf. Alpha Projektholding Gmbh v. Ukraine, ICSID Case No. ARB/07/16, Award, 8/11/2010, para. 297.
64) Cf. Salini Costruttori S.p.A and Italstrade S.p.A v. Kingdom of Morocco, Case No. ARB/00/4, Decision on

Jurisdiction, 23/7/2001, para. 46.
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3] AE&h ol wjAlstat g ohal, = AHSAT 5 A9 A§, BT
TUHAGS B el Fiet L A8 FAE B Fel o] BA
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65) Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, Decision on Jurisdiction,29 April 2004, para. 97.

66) Ibid., para. 86.; 1 £]°ll 20103 Alpha Projektholding v.Ukraine AFAZA o= A4S ALA3FE Juke
T R gs 533 Aolgta HHstth (Alpha Projektholding Gmbh v. Ukraine, ICSID Case
No. ARB/07/16, Award, 8/11/2010, 297)
14tell, 201019 Alpha A BA A= -Tokios HAFHAAE IHE FF8HH - T AHto] Al 4=
- 2Hinvestment)©] ol == - FHHEAF ol vkaL stef a9 Aol vzl e AYe A
3915} tHAlpha Projektholding Gmbh v. Ukraine, ICSID Case No. ARB/07/16, Award, 8/11/2010, para.297).

67) “The term “Investment” shall mean every kind of assets owned and invested by an investor of one Contracting
Party, in the territory of the other Contracting Party, and that is accepted, by the host Party, as an investment
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according to its laws and regulations, and for which an investment certificate is issued.” (Oman-Yemen BIT

art.1 (1)

68) Desert Line Projects LLC v. The Republic of Yemen, ICSID Case No. ARB/OS/17, 6/2/2008, Award, para.106.
ASEAN #7(1987) A2z ANFL EARAZo 3ty 528 Eapehe 278 Fa glon, Ay
Ao}y @43, 35 A 53 A A BT X< A&t T2 Ao tste 1967:d A= Aof €]

ZFA Azl w

A8 FAE sk & PAA QL £tk 2y old @ Al <
1 >

98 71dg0) ke ZolA) A3k % FA4 elwbel FA3 BAARS olfrz AFHTkE rlel Ao
£ 2 5 gl Aolth 1 A%E MER ® neslel s igolh

69) Cf. Inmaris Perestroika Sailing Maritime Services Gmbh and Others v. Ukraine, ICSID Case No.ARB/08/S,

Decision on Jurisdiction, 8/3/2010, para.145.

70) LES.I Sp.A. and ASTALDI S.p.A. v. République Algérienne Démocratique et Populaire, ICSID Case No.

ARB/05/3, #8397 (decision), 12/7/2006, para.83 (iii).
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71) Fraport AG v. the Republic of the Philippines, ICSID Case No. ARB/03/25, Award, 16/8/2007, para.396. & ¥
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72) Stephan W. Schill, “Illegal Investments in Investment Treaty Arbitration,” The Law & Practice of International
Courts and Tribunals, Volume 11, Issue 2, 2012, 290.

79 olAY AT S RAFALS) SR FAB Seslelol Arka wE Y4 na &
= vk s FAAER o]ele] B o] EAlE= 7 sttiets, ol 17l0] 3 H%ﬂ?/l
el R AT FATA Weke ROZ ARE Ao, FAURS HcPId WAL &
Aol7] wjZ ot

74) Cf. Stephan W. Schilll, “Illegal Investments in Investment Treaty Arbitration”, The Law & Practice of
International Courts and Tribunals, Volume 11, Issue 2, 2012, 293.

o URE AP EE 204 oo, M8 F& 5P FA A59 497 BAR
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2, 3= 40}71] TAALS | A F3] 5ok S ZAALE] ] HH A Q] FA](‘transnational pub-
lic policy’ E=+ ‘“truly international public policy’)E &Jv]8l= 74--o|tHCE. World Duty Free Company
Limited v. The Republic of Kenya, ICSID Case No. ARB/00/7,Award, 4/10/2006, paras.138-9).

olgigt Agdl I A E FHSHA EHAol A2 % UTKCE. Plama Consortium Limited v.
Bulgaria, ICSID Case No. ARBJ03/24, Award, 27/8/2008, para. 143-144).
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78) Inceysa AH719] 7, BITOl= W F-3rAo]l T elo] AL, 3 A2 FAHOE Uity
o2 A% Hiret FAH 2 U] o] AaA U=, old HAEL AU FHARE
HAs}7] o] He) dnkYdAS Hg3)of strfal s8] hInceysa Vallisoletana v. Republic of El Salvador,
ICSID Case No. ARB/03/26, Award, 2/8/2006, para.224).

79) 53 1CSID 4] A -F A F2eb)- 21904 Hgood faith) Al HHte] A5 T
2L 5ol A F B ALZ 898 £ Qe ASE B JUTHCE. Phoenix Action Ltd v. Czech
Republic, ICSID Case No. ARB/06/5, Award, 15 April 2009, para. 106s).

80) Desert Line Projects LLC v. Yemen, ICSID Case No. ARB/05/17, Award, 6 February 2008, para.104.

81) Y= 19 AdA oY AT thaf 1o H o7 39 FAl(fraudulent misrepresentation) S O Z A
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wee
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Vallisoletana v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award, 2/8/2006, paras. 230s.).

82) Inceysa A7 ©% ICSID $782 Good faith ¥=o] BIT 4o Y= o|HA T3t El Salvador =7} 14
(constitution)’d2] @& olglal X H3s}9 .00, K3 ALY (fruad)ol] 3l A= =1 A|F A (international public pol-
icy)E A=23tA). ‘el T (respect for the law)’ ] F-ol thaX Cf. Ibid., para.248 ; A2 e] = H

ol tiaiAl Cf. Ibid., para.230.
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A tHWorld Duty Free Company Limited v. The Republic of Kenya, ICSID Case No. ARB/00/7, Aw.

/10/2006, paras. 148, 157).

84) “States cannot be deemed to offer access to the ICSID dispute settlement mechanism to investments not made
in good faith.” (Phoenix Action Ltd v. Czech Republic, ICSID Case No. ARB/06/5, Award, 15 April 2009,

para. 106)

85) “:-These are illegal investments according to the national law of the host State and cannot be protected through
an ICSID arbitral process. And it is the Tribunal’s view that this condition - the conformity of the establish-
ment of the investment with the national laws - is implicit even when not expressly stated in the relevant
BIT.” (Phoenix Action Ltd v. Czech Republic, ICSID Case No. ARB/06/5, Award, 15 April 2009, para. 101.);
“These are general principles that exist independently of specific language to this effect in the Treaty.” (Gustav
F W Hamseter GmbH & Co KG v. Republic of Ghana, ICSID Case No. ARB/07/24, Award, 18/6/2010,

para.124)
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Case No. ARB/03/24, Award, 27/8/2008, paras. 143-144).
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87) “---it was not established by the Respondent that Cocobod would not have entered into the JVA if it had
known that Hamester was making a pre-profit on its contribution” (Gustav F W Hamseter GmbH & Co KG v.
Republic of Ghana, ICSID Case No. ARB/07/24, 18 June 2010, para. 137.)

88) Fraport AG Frankfurt Airport Services Worldwide v. Philippines, ICSID Case No. ARB/03/25, Award,

16/8/2007, dissenting opinion, para.38.
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89) “:--prudent investment practice requires that any investor exercise due diligence before committing funds to any

particular investment proposal. An important element of such due diligence is for investors to assure themselves

that their investments comply with the law. Such due diligence obligation is neither overly onerous nor

unreasonable. -
Award, 19/5/2010, para.58)
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90) o AINE EUT WARY TPl BAZL U A uA e 5 Aok
91) “--- If the legality of the Claimant’s conduct is a jurisdictional issue, and the legality of the Respondent’s con-
duct a merits issue, then the Respondent Host State is placed in a powerful position. In the Biblical phrase, the

Tribunal must first examine the speck in the eye of the investor and defer, and maybe never address, a beam
in the eye of the Host State:*-” (Fraport AG Frankfurt Airport Services Worldwide v. Philippines, ICSID Case
No. ARBJ/03/25, Award, 16/8/2007, dissenting opinion, para.37)

92) ol& = FATINA Ed=o BE Wl tial] & dotop & A& 78k BolojA AuA|vh= a7t
AL & AK('E, Cf. Stephan W. Schill,“Illegal Investments in Investment Treaty Arbitration,” The Law &
Practice of International Courts and Tribunals, Volume 11, Issue 2, 2012, 298).

93) Fraport AG v. the Republic of the Philippines, ICSID Case No. ARB/03/25, Award, 16/8/2007, para.396. 13
= s Ao gl 223 AAE ikl Adetich
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94) “It is uncontroversial that respect for the law is a matter of public policy not only in EI Salvador, but in any
civilized country:*-” (Inceysa Vallisoletana S.L. v. Republic of El Salvador, ICSID Case No. ARB/03/26,

Award, 2/8/2006, para. 248)

95) 2 AA kel A A2 Qs BHe) Pl ARk GRS FHHE A9 B 5 AL Aol

96) “In interpreting the phrases “owned or controlled” and “in accordance with the ---laws::-,” --- Each Claimant

must meet this requirement, regardless of his or her knowledge of the law or his or her intention to follow the
law. Thus, the Claimants’ statements that they intended to follow the law or that they did not know the law
are irrelevant to a determination of whether they actually owned or controlled their investments in accordance
with the laws of Costa Rica.” (Alasdair Ross Anderson et al v. Republic of Costa Rica, ICSID Case No.

ARB(AF)/07/3, Award, 19/5/2010, para.52)
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97) clean hand doctrine®l] Wi+ o2 F1d A: Moloo, “A Comment on the Clean Hands Doctrine in
International Law”, 2010, file:///C:/Users/1/Downloads/SSRN-id2358229.pdf; Gerald Fitzmaurice, “The General
Principles of International Law Considered from the Standpoint of the Rule of Law,” in Recueil Des Cours,
Collected Courses, Volume 92 (2007), p.119s; Bin Cheng, General principles of law as applied by international
courts and tribunals (Cambridge; New York: Cambridge University Press, 2006), p.156s.

98) “--- It does not allow a State to preclude an investor from seeking protection under the BIT on the ground that

its own actions are illegal under its own laws. In other words, a host State cannot avoid jurisdiction under the

BIT by invoking its own failure to comply with its domestic law.” (Ioannis Kardassopoulos v. Georgia, ICSID
Case No. ARB/05/18, Decision on Jurisdiction, 6/7/2007, para. 182)

113



O @’ 2017-6

2o BHE 222 488 & gt 9
no] 71z SAYS} FAHoRE F7|Y
o] EHo] =UFQI Georgiadll Al AEEH =
A% Ao e == Exrlel &
W0l dAHHE Bt eAE agS
H31317] 93l ol& 98 A4S st
A dda & 5 3l 3elth

=
He Afolth o
(Principles of fairness)’©ll d3sl= A2,

EA7}e) Bije] 43 ARHE F9et @
ARk, olF YUME B9l EE £
golehy, o) F wYFe BUL 13
71 98 o] Aol BHE A8 5 ¢
A Erke golchio o] AHe 99

Toannis AFAS1A] GA] FAH AT & AF
A9 A%, FAZLS F4 Aok AR
ol Georgin®] F o] EHT F W

o] @l Adstlem, 3t Y

A9 FPYIE BT, olF =gt
5 A% wEae 98k B9,
o)t FuH) ol o}l o} B
$ele) 2AZ 949 4 U Aok &
Aclthion Je} Fukle] Axe] Ag
HeY, £95e] BHe da gglolol
she Zolmz, 4% ol AT 3
e BT} o) emHow £71 A%
A =9o] 43 ATk ¥ 5 glE A
JEERUE R

99) =717 P9l= LuPLE) et F7tel o] AL Tk “The conduct of an organ of a State
or of a person or entity empowered to exercise elements of the governmental authority shall be considered an

act of the State under international law if the organ, person or entity acts in that capacity, even if it exceeds
its authority or contravenes instructions.” (ILC, Draft articles on Responsibility of States for Internationally

Wrongful Acts, with commentaries 2001, UN, 2008.)

100) “Principles of fairness should require a tribunal to hold a government estopped from raising violations of its

own law as a jurisdictional defense when it knowingly overlooked them and endorsed an investment which
was not in compliance with its law.” (Fraport AG Frankfurt Airport Services Worldwide v. Philippines, ICSID

Case No. ARB/03/25, Award, 16/8/2007, para.346)

101) Ioannis Kardassopoulos v. Georgia, ICSID Case No. ARB/05/18, Decision on Jurisdiction, 6/7/2007, paras.

191-2.

102) Cf. Fraport AG v. the Republic of the Philippines, ICSID Case No. ARB/03/25, Award, 16/8/2007, paras.

346-8.
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103) “:-- when they welcomed and approved the Claimant’s investment, they did so with all that it entailed. It
would offend the most elementary notions of good faith, and insulting to the Head of State, to imagine that

he offered his assurances and acceptance with his fingers crossed, as it were, making a reservation to the ef-
fect “that we welcome you, but will not extend to you the benefits of our BIT with your country.” (Desert
Line Projects LLC v. Yemen, ICSID Case No. ARB/05/17, Award, 6/2/2008, para.119)

104) A HE 2ol ARt HE5= Ao] ofzt FArll M= 2&dnt FAprke] Ao g4

(2ood faith) 2]F-2] 9jHto 2 sto] AR H of

£49 AF2E Plma A8 B3E 5 £ 98 Aol

(Cf. Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Award, August 27,

2008).

105) Inceysa Vallisoletana v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award, 2/8/2006, para.209.
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106) “Respondent has not produced any decision of a competent Ukrainian court on the validity of the state

registration... In these circumstances, the tribunal must accept the status quo of [the corporation®s] effective ex-

istence as a Ukrainian legal entity because this Tribunal has no jurisdiction to investigate and rule upon the
alleged formal defect raised by Respondent.” (Generation Ukraine v. Ukraine, ICSID Case No. ARB/00/9,
Award, 16/9/2003, para9.3) °o|¥d HA= o]$F 20101 Alpha Hgolx = -85 ATHAlpha
Projektholding Gmbh v. Ukraine, ICSID Case No. ARB/07/16, Award, §/11/2010, para.295).
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107) Fraport AG Frankfurt Airport Services Worldwide v. Philippines, ICSID Case No. ARB/03/25, Award,

16/8/2007, para.394.
108) 7AUT}-EUZF CETA, Article 8.31, 2.
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No. ARB/00/4, Decision on Jurisdiction, 23/7/2001, para.46).

110) “Of course, the analysis of the conformity of the investment with the host State’s laws has to be performed

taking into account the laws in force at the moment of the establishment of the investment--” (Phoenix Action
Ltd v. Czech Republic, ICSID Case No. ARB/06/5, Award, 15 April 2009, para. 103)

111) 53] Fraport AbdellA] IA L=<l Bejde F24e] A o)X o] EfAIo] s ojof & 43t

ou MAe BUARE AT Ty 9w

FAE FAE AlFshs B9 A F3tEE Aol
¥, 1 ol§-2] BWAde Ekmeri)oll A thRo]oF

EA 2t Febsld ChFraport AG v. the Republic of

the Philippines, ICSID Case No. ARB/03/25, Award, 16/8/2007, para. 345).

112) BITAA ‘Ui E ol wel A o] szl Faol ajx = HgHth 1 788 A9, HPL F
A FA1S] W (legality as at the initiation of the investment)®} 1 o]% Fxz}o] F=gy}Ao| e
(legality during the performance of the investment)S T8¢k 3}, #&E 4] = UL 4
FA)] Ao et ojof sl= AC 2 HUTHGustav F W Hamseter GmbH & Co KG v. Republic of
Ghana, ICSID Case No. ARB/07/24, 18/6/2010, para.127).
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113) CETA Atticle 89 Investment and regulatory measures

2. For greater certainty, the mere fact that a Party regulates, including through amodification to its laws, in

a manner which negatively affects an investment or interferes with an investor’s expectations, including its
expectations of profits, does not amount to a breach of an obligation under this Section.

114) 02 B33 37] SAste] B olFe] FAY HAFHE Ao FHHE FIE Uk (o) “D Le

terme “investissement” designe toutes les categories de biens investis apres l’entree en vigueur du present

Accord par une personne physique ou morale, y compris le Gouvernement d’une Partie Contractante, dans Ie
territoire de 1’autre Partie Contractante, conformement aux lois et reglements de ladite Partie.” (Italy-MarocZt
BIT, art.1.1).)

115) “[t]his Treaty shall also apply to investments made prior to [the Treaty“s] entry into force by nationals or
companies of either Contracting Party in the territory of the other Contracting Party consistent with the lat-
ter’s legislation.” (5 Q-717F BIT A|10%)
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18/6/2010, para.138.

117) Gustav F W Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case No. ARB/07/24, Award,

116) Cf. ZiY}TH-EUZE CETA, art.8.1, d).
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[ABSTRACT]

The Violation of the Regulation ‘in accordance with host state

law’ in International Investment Agreement

The right to regulate foreign investment is essential to host states which pursue their develop-
ment policy. In International Investment protection agreements it is just realized by the regu-
lation ‘in accordance with host state law.” But in case foreign investor brings investment dis-
putes to international arbitration, its role is shifted from the realization of it’s development poli-
cy to the ground to rebut jurisdiction of international arbitration. This host states’ desire to ex-
clude jurisdiction of international arbitration makes pertinent regulation appear cumulatively in
plural clauses: Par example, in admission clause, definition of investment clause and protection

clause etc.

This shift of role of the regulation concerned results in many difficult legal problems; Firstly,
all kinds of violation of host state’s laws can’t result in the exclusion of jurisdiction. If so, of
which degree the illegality can attain for this end? Secondly, can host state always invoke the
illegality of investment whenever he want to do, independent of his own illegality? If not, in
which case he can’t invoke it ? Thirdly, it is the international arbitral tribunal who decides if
the investment concerned is illegal or not. But International tribunal is not usually accustomed
to domestic laws. Therefore, which effect the judgements concerned of domestic courts can have

in this case?

The type and form of illegality of investment are not simple. This fact raises at least two di-
mensional problems: one is the substantial problem on if the tribunal shall recognize the differ-
ence enter ‘the illegality as such’ of investment and the illegality of means of investment. the
another is the procedural problem on if the questions concerned shall be treated in the phase of
jurisdiction or in merit. If illegality is invoked to reject to apply the Investment agreement, is

it to be a question of jurisdiction in a narrow meaning or of admissibility ?
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Key words

according to domestic laws, clean hand, good faith, international principle of laws, interna-
tional public policy, Vienna Convention on the law of treaties, jurisdiction ratione materiae, ad-

missibility, illegal investment, compliance with the law requirement.
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