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Discussion Paper 16-09, Resources for the Future, 2016, pp. 3, 4; Warren H. Maruyama, “Climate Change and the

legal, and political analysis, WIDER Working Paper 2016/20 (2016.4.), p. 1; Erkki J. Hollo, Kati Kulovesi, Michael
WTO: Cap and Trade versus Carbon Tax?”, Journal of World Trade, vol. 45, no. 4, 2011, pp. 720, 721.

Mehling, Climate Change and the Law, Springer, 2013, pp. 46-47.
3) Sam Kortum, David Weisbach, Border Adjustments for Carbon Emissions: Basic Concepts and Design, RFF

2) Julien Bueb, Lilian Richieri Hanania, Alice Le Clézio, Border adjustment mechanisms: Elements for economic,
4) See, e.g., GATT Working Parting Report on Border Tax Adjustments, para. 4; Julien Bueb et al., supra note 2, p. 2.
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Trade Organization: Text, Cases and Materials, 34 ed., Cambridge University Press, 2013, p. 359; Simon Lester,
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7.187: ‘construing "equivalent” as meaning “having the same function”, or “corresponding”, preserves the separate
meaning we think should be given to the concepts of “equivalence” and “consistency with Article III:2. [E=37H
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31) Wen-Chen Shih, “The Border Tax Adjustment Provisions of the GATT/WTO and Their Implications on the
Design of Energy and Carbon Tax”, 14 International Trade and Business Law Review 53, 2011, p. 56.

32) GATT Working Party Report on Border Tax Adjustments, para. 14.
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35) Ibid. See also Javier de Cendra, “Can Emissions Trading Schemes be Coupled with Border Tax Adjustments? An
Analysis vis-a-vis WTO Law”, Review of European Community & International Environmental Law, Vol. 15,
Issue 2, 2006, p. 139; Felicity Deane, Emissions Trading and WIO Law: A Global Analysis, Edward Elgar

Publishing, 2015, p. 181.

36) GATT Working Party Report on Border Tax Adjustments, para. 15.

37) d|2 0] US—Superfund AL A || =+&
= 54 3EE S 4E Y F
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7397} o 7)ol = A o]t} Patrick Low, Gabrielle Marceau, Julia Reinaud, “The Interface between the Trade
and Climate Change Regimes: Scoping the Issues”, Journal of World Trade 46(3), 2012, p. 492.
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39) Panel Report, Japan —Alcoholic Beverages, para. 6.22; Appellate Body Report, Japan —Alcoholic Beverages, p.

23; Appellate Body Report, Korea —Alcoholic Beverages, para. 118; Panel Report, US —Cotton Yarn, para. 7.57.

40) Patrick Low, Gabrielle Marceau, Julia Reinaud, supra note 38, p. 494.
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41) See, e.g., Felicity Deane, “The Border Adjustments of the Australian Clean Energy Package”, 17 International
Trade and Business Law Review, 2014, p. 73; Wen-Chen Shih, supra note 31, pp. 56, 60-61; Warren H.

Maruyama, supra note 3, p. 726.

42) See, e.g., Mitsuo Matsushita, Thomas J. Schoenbaum, Petros C. Mavroidis, Michael Hahn, supra note 20, p.
194; Mitsuo Matsushita, “Some Issues of Environmental Measures in the Context of WTO Disciplines”, Korea

University Law Review, Vol. 8, 2010, p. 83.
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Communication from Singapore, Promoting Mutual Supportiveness Between Trade and Climate Change
Mitigation Actions: Carbon-Related Border Tax Adjustments, WT/CTE/W/248 (2011.3.30.), pp. 2-3. See also
Kateryna Holzer, Carbon-Related Border Adjustment and WITO Law, Edward Elgar Publishing, 2014, p. 67; Joost
Pauwelyn, U.S. Federal Climate Policy and Competitiveness Concerns: The Limits and Options of International
Trade Law, NI Working Paper 07-02, Duke University, 2007, pp. 17-23.
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45) GATT Working Party on Border Tax Adjustments, para. 40.

46) Mitsuo Matsushita, Thomas J. Schoenbaum, Petros C. Mavroidis, The World Trade Organization: Law, Practice,
and Policy, 2™ ed., Oxford University Press, 2006, p. 829; Christian Pitschas, “GATT/WTO Rules for Border
Tax Adjustment and the Proposed European Directive Introducing a Tax on Carbon Dioxide Emissions and

Energy”, 24 Georgia Journal of International and Comparative Law, 1995, p. 493.
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SHAHAT A194d 13, 2012, 118,

49) Patrick Low, Gabrielle Marceau, Julia Reinaud, supra note 38, p. 496.
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52) Joost Pauwelyn, “Carbon Leakage Measures and Border Tax Adjustments under WTO Law”, Research
Handbook on Environment, Health and the WTO, Edward Elgar Publishing, 2013, p. 479, fn. 84.

53) GATT Working Party Report on Border Tax Adjustments, para. 15.

54) Ibid.
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61) Frank Biermann, Rainer Brohm, “Border Adjustments on Energy Taxes: A Possible Tool for European
Policymakers in Implementing the Kyoto Protocol?”, 74(2) Vierteljahrshefte zur Wirtschaftsforschung, 2005, p.
252; Frank Biermann, Rainer Brohm, “Implementing the Kyoto Protocol without the USA: The Strategic Role
of Energy Tax Adjustments at the Border”, 5 Climate Policy, 2005, p. 294; Paul Demaret, Raoul Stewardson,
“Border Tax Adjustments under GATT and EC Law and General Implication for Environmental Taxes”,
Journal of World Trade 28(4), 1994, p. 26; Committee on Trade and Environment, supra note 12, para. 70;
Wen-Chen Shih, supra note 31, p. 59; Patrick Low, Gabrielle Marceau, Julia Reinaud, supra note 38, p. 497.

62) Ross Astoria, “Design of an International Trade Law Complaint Carbon Border Tax Adjustment”, Arizona

Journal of Environmental Law & Policy, vol. 6, 2015, p. 506; Joost Pauwelyn, supra note 52, p. 479; Patrick
Low, Gabrielle Marceau, Julia Reinaud, supra note 38, p. 497.
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64) Gavin Goh, “The World Trade Organization, Kyoto and Energy Tax Adjustment at the Border”, 38(3) Journal of
World Trade, 2004, p. 410; Wen-Chen Shih, supra note 31, p. 57.

65) GATT Panel Report, Japan —Alcoholic Beverages I, para. 5.8.
66) WTO Secretariat, Trade and Environment at the WTO, World Trade Organization, 2004, p. 21.
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67) WTO Secretariat, Trade and Climate Change - A report by the United Nations Environment Programme and the
World Trade Organization, World Trade Organization, 2009, p. 104.

68) Felicity Deane, supra note 35, p. 75.

69) J. Andrew Hoerner, Frank Muller, Carbon Taxes for Climate Protection in a Competitive World, A Paper
Prepared for the Swiss Federal Office for Foreign Economic Affairs, 1996, p. 27.

70) United Nations Economic and Social Council, Second Session of the Preparatory Committee of the United
Nations Conference on Trade and Employment - Verbatim Report, E[PC[T/A/PV/9 (1947.6.5.), p. 19.

71) Wen-Chen Shih, supra note 31, p. 57.
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73) Panel Report, Canada —Periodicals, para. 2.6.

74) D29} FYI A 2= b2 FZE. Christiane R. Conrad, Process and Production Methods (PPMs) in
WTO Law: Interfacing Trade and Social Goals, Cambridge University Press, 2011, p. 154.
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75) Panel Report, Canada —Periodicals, para. 5.12.
76) Ibid., paras. 5.13-5.14.

77) Ibid., para. 5.15.

78) Ibid., paras. 5.20-5.30.

79) Appellate Body Report, Canada —Periodicals, pp. 17-19.

80) Felicity Deane, supra note 35, p. 179.
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81) Emst-Ulrich Petersmann, “International Trade Law and International Environmental Law: Environmental Taxes
and Border Tax Adjustment in WTO Law and EC Law”, Environmental Regulation, the Economy and Sustainable
Development, Cambridge University Press, 2000, p. 148; Frank Biermann, Rainer Brohm, “Border Adjustments
on Energy Taxes: A Possible Tool for European Policymakers in Implementing the Kyoto Protocol?”, 74(2)

Vierteljahrshefte zur Wirtschaftsforschung, 2005, p. 31.

82) Gary Clyde Hufbauer, Steve Charnovitz, Jisun Kim, Global Warming and the World Trading System, Peterson

Institute, 2009, pp. 44-46.

83) GATT Working Party Report on Border Tax Adjustments, para. 9.

84) Warren H. Maruyama, supra note 3, p. 691.

85) Ibid., p. 692; Kateryna Holzer, supra note 44, p. 101.
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86) Warren H. Maruyama, supra note 3, p. 691.
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121) Joost Pauwelyn, supra note 44, p. 22.
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55



O @’ 2017-6

o] 7Fsdtthe Aol FEeh= A&l 3l
o HH%?JHEH/’HI %Oﬂ%‘iﬂ%ol HEds

JA), 4 5L WjEHS 24 (tax)
B oolYgt FHE(fee), HY T (charge) &
ot x A derhal Fgsth =
e H7P7F Agshe 334812 o] &9
st AEZA, AP Gzl g w
2} == vhE vlEES Sl A
o 88} Tl wet A37HA ¢ #so

1% % Atk olfrolxolthi2

X
9%

_

=}

(o]

=
r’\

#<]

b

20119 ATAA v. Secretary of State for
Energy and Climate Change A}F7127)0)|X=
FHAge] FAdE s EU ETSE ¥
HAIA J=3gAtEo] A dF7] &

gl gl vjEdE AEI=SE 3 247}
A AT o] ARl ECI= wjE&Hol
ZA7} ofdeta Adsch HIE FE
WTO 2ol A sijdz AF47]#e] ECTS]
Bee ZHMSLE FastA s g5 3]

i} A7) del A T

-

HFZX]”(a market-based measure)©]|T}. & A)

ETSOA = 85%9] vj&do] FAsd

=

125) Roland Ismer, “Mitigating Climate Change Through Price Instruments: An Overview of the Legal Issues in a
World of Unequal Carbon Prices”, European Yearbook of International Economic Law 2010, 2010, pp.

220-221; Kateryna Holzer, supra note 44, p. 105.
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[ABSTRACT]

A Study on Import-side Border Tax Adjustments under WTO Law

- Applicability to Carbon Taxes and Emission Allowances and its implication -

At the 21th session of the Conference of the Parties (COP) of the UNFCCC the Paris
Agreement was adopted. Unlike the previous Kyoto regime, under the Paris Agreement all
Parties will get to participate in greenhouse gas emission reduction efforts. However, the Paris
Agreement does not provide for any legally binding obligations in terms of specific emission re-
duction targets or methods. Instead, each Party is free to decide upon its own reduction targets
and methods through its Nationally Determined Contribution (NDC) submitted to the UNFCCC.
As a result, it is expected that national climate policies of many countries will get increasingly

diversified and complicated.

The problem then lies in the fact there is a possibility of carbon leakage on account of this
asymmetries between and amongst countries’ greenhouse gas emission efforts. When carbon
leakage occurs, carbon- and energy-intensive industries and enterprises which operate within the
jurisdiction of higher emission costs will simply move its production abroad to other jurisdiction
of lower emission costs, instead of seeking to cut down on carbon emissions within the former
jurisdiction.

Some nations and scholars have suggested carbon-related border tax adjustments (Carbon-re-
lated BTAs) on the import and export sides as a solution to prevent carbon leakage. BTAs aim
to level the playing field between domestic and foreign producers, by allowing an importing
country to impose an additional tax on imported products up to the equivalent amount of carbon
costs that domestic producers bear under its national greenhouse gas reduction policy and by al-
lowing an exporting country to rebate the previously collected carbon costs on domestic pro-

ducers upon the exportation of products.

In the meantime, to the extent that these measures directly or indirectly affect international
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trade in goods, they are also required to be in conformity with WTO law: for instance, if a
WTO Member intends to apply BTAs to imported products equivalent to its domestic carbon
tax, it needs to make sure that such BTAs are consistent with relevant provisions of GATT

1994, including Articles II:2(a) and III:2.

Yet, these are measures that are applied to ‘carbon emissions’. Carbon is emitted during pro-
duction process of goods, but it does not remain in the final products. That is, carbon is not an
element “physically incorporated” into or “physically present” in the final products. Under WTO
law, there still remains a range of controversies as regards the applicability of BTAs to taxes
imposed on such non-product-related elements. If relevant WTO provisions are to be interpreted
to prevent BTAs from applying to taxes on these elements, it would become highly likely that
carbon tax imposition on imported products at the border and allowance requirements imposed

under the ETS run afoul of WTO law.

Against this backdrop, in this thesis the author mainly focuses on whether it is legally possi-
ble for WTO Members to utilize import- and export-side BTA system of WTO law in order to
prevent carbon leakage and to maintain effectiveness of their carbon tax or emission trading
systems. To achieve these objectives, in Chapter I this thesis discusses the necessity of car-

bon-related BTAs as a solution for carbon leakage.

In Chapter II the author interprets import-side BTA provisions under the GATT and sheds
light on academic opinions and relevant GATT/WTO panel and Appellate Body findings, partic-
ularly focusing on the material scope of such BTAs, and the author draws the conclusion that
import-side BTAs can be imposed upon non physically incorporated elements (like emitted car-
bon) via the wording “applied [...] indirectly” of Article III:2 GATT.

In Chapters III and IV, based on the conclusion in Chapter II the author discusses the possi-
bility the carbon taxes and carbon emission allowances can be adjusted. In order for carbon
emission allowances to be border tax adjustable it needs to be an indirect tax imposed directly
or indirectly on products. While some scholars argue that carbon emission allowances de facto

bear the identical or similar quality as a tax in terms of economic impacts or effects on pro-
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ducers and manufacturers, the author concludes that they cannot be seen as a tax stricto sensu;
and even assuming arguendo, they cannot be considered to be “applied [..] to” products.
Accordingly carbon emission allowances cannot be border adjusted under WTO Agreement. In
contrast, since carbon taxes are calculated on a per-unit basis and imposed indirectly on the fi-
nal products per se, they are eligible for BTAs provided that they are implemented consistently
with the most-favoured nation treatment and national treatment obligations respectively provided

for under Articles I:1 and III:2 GATT.

Key words

border carbon adjustments, BTAs, WTO, climate change, Paris Agreement, carbon leakage
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